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One case that has generated pariicular interest
is fn re Insurance Antirrust Litigarion, 723 F
Supp 464 (ND Cal 1989), rev’d N°® 89-16405 et
al [9th Cir 18 June 1991] (availableon
WESTLAW at 1991 WL 102975), the anti-trust
suil brought by certain states’ attorneys general
with "copycatl’ complaints filed by private plain-
tiffs. Among the defendanis are various
European insurers and Awmerican reinsurers
accused of conspiring to restrict the availability
of certain policy coverages. The suit has been
dismissed on the basis of the MecCarran-
Ferguson Act (under which the business of
insurance is regulated by the states and thus is
largely immune from anti-trust laws); but on 18
June 1991 a three-judge panel of the United
States Court of Appeals for the Ninth Circuit
reversed ihis decision and reinstated the litiga-
tion. The defendants have petitioned the Ninth
Circuit for an en banc hearing.

Federal laws gre made fiore

The meaning of the Second Circuit’s holding
in Bellefonte Reinsurance Co v Aetna Casualty
& Surery Co., 903 ¥ 2d 910 {2d Cir 1990}, has
been the subject of great debate. Much of the
confusion apparently stems from the court's
incomplete description of the factual back-
ground of the case. In Beffefonre, the court held
that it would not allow the reinsured to recover
defense costs from its facultative reinsurers
beyond an ‘express’ cap on liability set forth in
the facultative certificates. Bellefonte involved
Aetna’s insurance of A.H. Robins Company
Inc which had manufactured, marketed and
distributed the Dalkon Shield. Despite the fact
that its policies expressly included defense costs
within limits, Aetna settled with Robins under
a peculiar factual background by, inter alia
paying defense cost in excess of policy limits.
Aetna argued that, nevertheless, its reinsurers
should be liable for their pro rata share of the
full settiement in excess of the certificates’
stated Jimits because each facultative certificate
contained both a ‘follow the fortunes’ clause
and a clause providing that the reinsurer would
pay its proportion of the claim™ ... and in
addition thereto, in the ratio that the Rein-
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suret’s loss payment bears to the Company’s
gross loss payment, its proportion of expen-
ses . . . incurred by the Company in the
investigation and settlement of claims or
suit .. .7

The reinsurers had issued standard facul-
tative certificates but. in a critical fact not set
forth clearly in the court decision, most of the
certificates were endorsed 10 provide specific-
ally that the hmits were inclusive of defense
costs. The Second Circuit refused to conform
the certificates to Ae¢tna’s settlement and rejec-
ted Aetna's contention that the ‘follow the
fortunes’ clauses should override the certifica-
te’s express limitations on liability. The court
said that the reinsurers should 'not pay more
than their express limits of liability and held
that any other interpretation “*would strip the
limitation clause and other conditions of all
meaning; the reinsurer would be obliged
merely to reimburse the insurer for any and all
funds paid. Such a reading would be contrary to
the parties’ express agreement and to the
settled law of contract interpretation.”

Incidentally, the Bellefonte court declined to
follow the reasoning in Penn Re Inc and
Calverr Insurance Co v Aemma Casualty &
Surery Co, N° 85-385-Civ-5 [EDNC June 29
1987] (available on LEXIS at 1987 US Dist
LEXIS 15252), in which the court found that
two of Aetna’s other facultative reinsurers were
bound to pay their full share of Aetna’s settle-
ment. Again, the court’'s factual description is
unclear, but it appears the facultative certifica-
tes at issue did not contain endorsements
specifically providing that the limits were in-
clusive of defense costs. The Penn Re court
seemed 1o hold that the “Ip additionto . .. "
language in the standard certificate made clear
that the certificate’s stated limits were for
indemnity only. Thus, the certificates provided
for pro rata reimbursement of defense costs in
addition to the stated limits despite the fact that
the underlying policy’s limits were structured
otherwise.

Now, Unigard Security Insurance Co v North
River Insurance Co, N¢ §8 Civ 0789 (RWS)
(SDNY 13 July 1990) (available on LEXIS at
1990 US Dist LEXIS 8610), modified, 762 F
Supp 566 (SDNY 1991), also addressed the
‘follow the fortunes’ clause, this time in connec-
tion with the payment of asbestos losses to
Owens Corning. Unigard, the reinsurer, had
contented that its reinsured’s entry into the
Wellington Agreement (an asbestos claims fac-
ility established in 1985) without prompt notice
ta Unigard had deprived Unigard of its contrac-
tual right to associate and had materially
increased the risk reinsured. While North
River’s inveolvement with the facility ended
before the claims reinsured by Unigard were
paid, Unigard argued that the layers underlying
it were eroded more quickly.

The court rejected Unigard's arguments,




nolding that Unigard had not proven that the
Wellington Agreement’s use of a producer all-
ocation formula increased Owens Corning's
liability or that the facility’s adoption of the
triple trigger constituted a deviation from the
coverage rule that otherwise would have been
applied. Consistent with most recent American
court decisions, the Unigard court described the
rule as follows: “While a ‘follow the fortunes’
clause does not obligate the reinsurer to pay for
settlements which encompass losses cutside the
scope of the insurance coverage, the reinsurer
may not second guess the cedent’s good faith
decision to pay any claim that is arguably subject
to coverage.”

Then, Unigard also involved the late notice
issue. Traditionally, in analyzing whether a
reinsurer could deny a claim for late notice,
courts in the USA have used the same standards
as those governing whether an insurer could
deny a claim on that basis. In New York, an
insurer generally need not prove prejudice to
deny such a claim, and reinsurers similarly
argued that they were not required to do s0. In
New York, however, this issue is not completely
settled.

In Travelers Insurance Co v Buffalo Rein-
surance Co, 735 F Supp 492 (SDNY), vacated on
other grounds, 739 F Supp 209 (SDNY 1950),
the court held that no basis exists for distinguish-
ing reinsurance from primary insurance with
respect to notice provisions. In Christiana
General Insurance Corp v Great American In-
surance Co, 745 F Supp 150 (SDNY 1990),
however, the court held thai reinsurers must
show prejudice from allegedly late notice in
order to avoid liability under remnsurance con-
tracts because the policy considerations underly-
mg New York’s rule on direct insurers are not
present in a reinsurance contract. In so holding,
the court reasoned that: “Reinsurers have no
duty to defend claims, nor is the potential stale-
ness of a claim as significant a concern to a
reinsurer as it is to a primary insurer.”

The Unigard court agreed with the Christiana
court’s analysis, holding that while North
River’s netice of ciaim was late, the reinsurer
suffered no prejudice. The Unigard court did
not elaborate upon what might generally con-
stitute prejudice but it suggested that a rein-
surer’s ability to participate in any settlement,
assert a prompt challenge to a settlement, and/
or have the opportunity to set reserves might be
factors 1n finding that a reinsurer suffered
prejudice.

Several recent decisions by New York courts,
applying New York law, have addressed the
“account stated” principle. In American Home
Assurance Co v [Instituto Nacional de
Reaseguros (INDR), N°¢ 88 Civ 0917 (CSH)
[SDNY 10 January 1991] (available on
WESTLAW at 1991 WL 4461), the court
applied the ‘account stated’ doctrine to the rein-
surance context, holding that a reinsurer’s lack
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of protest concerning a statement of account
converts the statement into an '‘account stated.”
An account stated is an agreement, express or
implied, that ap examination of the account
between the parties has occurred, that a state-
ment of that account has been asserted, and that
it has been accepted as correct. See Navimex SA
de CV v SIS Northern Ice, 617 F Supp 103, 105
(SDNY 1984). Absent a timely objection, the
statemenis will be presumed to be correct by the
courts should litigation ensue, and attempts to
rebut this presumption could prove quite dif-
ficult. As a resull, under the [NDR court's
analysis, a reinsurer who fails either to object or
inquire on a prompt basis into the statements of
account received from its ceding company may
find its arsenal of defenses dangerously limited
should the reinsurer eventually decide to contest
the claims.

The INDR court did not define or even
further discuss the term ‘reasonable’. However,
tn Insurance Company of the State of Pennsyl-
vania v Compania Agricola de Seguros SA, N°
88 Civ6313 (KC) (SDNY December 19, 1989),
aff'd No 90-7118 (2d Cir 3 May 1990} the court
held that a reinsurer’s three-year delay in ques-
tioning invoices it had been receiving from its
ceding carrier was unreasonable. Under the
reasoning of INDR and Compania Agricola,
where a rensurer fails to object in a “timely” or
“reasonable’ manner, it will have difficulty suc-
cessfully denying the claims unless it can prove
fraud or mistake. For instance, once a failure to
object gives rise to an “‘account stated ", a debtor
who failed to protest during the relationship
could no longer contest the accounting method
which was used. And, even if the debtor suc-
ceeded in showing a factual mistake, this would
only result in an adjustment of the account and
would not bar the entire claim.

Furthermore, in Compania Agricola, the
court hold that in litigation ensuing between a
ceding company and its reinsurer to which the
ceding company had submitted uncontested
claims, the ceding company's motion for
summary judgment should be granted unless
“there has been some sort of specific challenge
or objection to the accouats, whether oral or
written, prior to the litigation, which defendant
can articulate with particularity.”

In sum, the American couris have become
increasingly active in resolviag reinsurance dis-
putes, and companies doing business with
carriers domiciled in the USA would be well
advised to keep current on the developing case
law.
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