A CASE FOR BOND
INSURANCE AND
CONTRACT BONDS:
Keeping the Contractual
Balance

Carlos /'—foyosJr

The owner of a small print shop
reads in the local newspaper that
the Town Council will invite offers
by public tender for printing a new
model form for property tax. The
tender offers a 30 per cent
prepayment of the total amount.
This is good news for the print
shop proprietor. Securing this
contract could be a great
commercial success, because it
promises to be a profitable
business without running the risk
of non-payment as the client is the
local authority.

While making inquiries
regarding the tender the printer
learns that three conditions must
be fulfilled:

¢ When tendering, the printer
must present a "bid bond".
This is a guarantee in favor of
the Town Council that the
printer will enter into a
contract if the contract is
awarded to him;

¢« The printer must also present
a "performance bond". This is
a pguarantee of the faithful
performance of the contract as
required by the tender
conditions; and finally

* The printer will also have to
present an "advanced payment
bond" as guarantee for the 30
per cent prepayment, as
defined in the tender.

How can the printer obtain
these bonds? The print shop
business is not exactly an over-
capitalized enterprise, even though
hard-earned profits have been
continuously ploughed back into
the business. Like many small-
and medium-sized enterprises,
there i1s a substantial reliance on
bank credit to finance short-term
requirements. Therefore, the
printer cannot readily ask the
bank for additional assistance as
this would heavily reduce the print
shop’s credit line. This, in tumn,
would hamper the current
operation of the business. In
addition, the bonds requested by

the tender are so-called “first
demand bonds". The party in
whose favor the bonds are issued,
i.e. the Town Council, can obtain
payment on demand. If such a
bond was to be issued by the
bank, it would certainly ask the
printer to provide collateral.

Faced with all these problems,
the printer decides to forget about
tendering for the business after
all. Competing for the tender
proves to be a frustrating exercise
and a serious loss of opportunity.

This is not a fictitious example.
In virtually all countries, local and
national governments - and
increasingly private companies -
require a bond firom building
conttractors or suppliers of goods
or services to guarantee the
fulfilment of their contractual
obligations. Generally, this is a
legal or regulatory requirement
and, in those cases where it is not,

it is wusually an established
contractual practice.

For many companies, and
particularly for smaller

enterprises, these bonds are very
onerous. However, there are two
possibilities which, if
implemented, would lighten this
load considerably.

1. Bond Insurance

In many countries, and
particularly in developing
countries, the possibility of

specialized Insurance companies
issuing bonds, as an alternative to
the traditional bank guarantees,
has not been explored.

This activity, known as bond
insurance, significantly increases
the bond-granting potential of the
financial market by adding the

capacity of the national insurance
and international reinsurance
markets to that of the banks,
Furthermore, the bond
applications placed in the
insurance market may contribute
significantly to national economic
growth.

Bonds issued by the insurance
companies normally do not involve
lodging collateral.  Since these
bonds are not a bank risk, the
companies requiring such bonds
are spared from utilizing their
much-needed bank credit.

2. Contract Bonds

The International Credit
Insurance Association (ICIA) is
striving to prevent contractual
clauses being imposed that give
one coniractual party an unfair
advantage over the other. In the
world of bonds the tool develeped
to achieve this worthy objective is
the Uniform Rules for Contract
Bonds.

In 1993, after several years of
work, the International Chamber
of Commerce (ICC) adopted the
Uniformn Rules for Contract Bonds
{publication No. URCB 524}, which
became operational on 1 January
1994, By way of these rules, the
ICC secks to offer the business
community a type of bond that will
enable a contractual balance
between the parties to be
maintained, without either party
being in a situation of superiority
over the other. The rules provide
for a type of bond that provides
adequate protection for public or
private beneficiarles and prevents
the misuse that unscrupulous
beneficiaries could theoretically
make of so-called "first demand
bonds". As mentioned, “first
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Un pequefio empresario duefio de una imprenta ha conocido que el Ayuntamiento de su
localidad va a convocar un concurso para los impresos de los nuevos modelos del
Impuesto sobre bienes inmuebles. Se trata de una gran oportunidad para él. Es un contrato
importante y sin riesgo a la hora del pago. Cuando el empresario va al Ayuntamiento para
conocer cudles son las condiciones del concurso, observa que junto a la oferta le solicitan
un "bid bond" y que si gana el concurso debera presentar un "performance bond" en
garantia del cumplimiento del contrato y que, ademas, también debera presentar un
"advanced payment bond" para poder recibir el anticipo previsto en el contrato.

{Qué hacer?, ;a quiénes pedir las fianzas?. ; Al banco?. No puedo, mi capacidad crediticia
se veria seriamente mermada y la necesito para el dia a dia de mi negocio. Ademas se
trata de una fianza a primer requerimiento y eso supone que deberé dar una
contragarantia, reduciendo, por lo tanto, mi capacidad de endeudamiento.

Esta situacién no es anormal. En la practica totalidad de los paises del mundo, las
administraciones publicas o locales y cada vez con mas frecuencia también las empresas
privadas, exigen a los contratistas de obras o a los suministradores de bienes o servicios,
la presentacion de una fianza para garantizar el cumplimiento de sus obligaciones
contractuales. En la mayoria de los casos se trata de una exigencia legal o reglamentaria,
y alla donde no existe como obligacion legal es habitualmente una practica contractual.

La presentacion de estas fianzas supone, para muchas empresas, fundamentalmente para
las mas pequefias, una pesada carga. Existen sin embargo dos posibilidades que, de
llevarse a la practica, aliviarian en gran medida esa carga, y que detallamos a
continuacion:

L. En muchos paises, principalmente los no desarrollados o aquellos en vias de
desarrollo, pero también en los llamados paises emergentes, se desconoce la
posibilidad de que las compaiiias de seguros especializadas, emitan fianzas como
alternativa a la tradicional fianza bancaria.

Esta actividad, denominada seguro de caucién, supone:
a) Incrementar notablemente la capacidad del mercado para la concesion de
fianzas, al afladir a la capacidad bancaria, Ja del mercado asegurador

nacional, y la del reaseguro internacional.

b) Al mismo tiempo, la peticién de fianzas al mercado asegurador puede
significar una importante contribucidn al ritmo de desarrollo del pais.









