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Part I
The General Framework on the

Sustainability for the Insurance Market



Principles for Sustainable Insurance: The
European Perspective

Javier Vercher-Moll

1 Introduction

From the beginning of the twentieth century to the present day, corporate social
responsibility (CSR) has been the subject of study by authors (Fleisher 2015),
companies, organisations, numerous groups and legislators. There have been differ-
ent evolutionary phases, but at present it is said that we are in the era of corporate
social responsibility regulation (Caputo et al. 2020). This statement may have its
details, but we could consider that the incipient regulation allows us to affirm the
existence of a normative body (Bataller-Grau 2018). This is also helped by the fact
that many companies have instituted CSR values and principles as a methodology of
behaviour in the business world (Bice 2017).

When approaching the study of CSR, one must start from a basic premise which
revolves around the idea that there is no single code or standard. Every company is
different, with different needs and a different business culture, all of which affect the
third parties around that company in a particular way (Freeman 1984). Thus,
corporate social responsibility has become one of the areas where the difficulty
lies in the fact that there is no single guide, but hundreds of them that try to respond
to the needs and priorities of each business sector (Green 2021). Furthermore,
because even companies in the same sector, but located in different parts of the
world, may have different needs, their guidelines for action within the framework of
corporate social responsibility may be different (Leipziger 2010).
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This is why there are a number of organisations whose mission is to provide
codes, principles and standards to create a socially responsible business culture.1 The
subject matter of such documents varies according to their scope of application,
stakeholder focus, business sector and even the region where they are to be applied.
In terms of scope, most documents are intended to shed light on corporate gover-
nance, anti-corruption, environment, labour issues, human rights and health. In terms
of stakeholders, codes, standards, etc., are aimed at employees, suppliers, customers,
trade unions, governments, civil society and shareholders. Depending on the busi-
ness sector, the catalogue is broad, ranging from large manufacturers, the mining
industry, the pharmaceutical industry, the oil industry, the textile industry, finance
companies, etc. Finally, from a regional point of view, there are geographical areas
where there is a greater culture of implementing socially responsible business
principles. However, given the universality of corporate social responsibility, the
tools used in one sector in a specific region can be extrapolated to another region
where the same business sector is involved, as long as the needs are the same.

These questions lead us to consider whether corporate social responsibility
channelled through principles, guidelines, codes, etc., in any way has a positive
impact, not only on the company that implements them, but also on the stakeholders
who experience the application of such principles, i.e. how they can help companies
to achieve their objectives across a broad spectrum (Smith 2002). What is certain is
that an effective code of conduct or standard can help to: raise companies’ own
awareness of the importance of corporate social responsibility, assist the company in
setting strategies and objectives, assist in implementation and monitoring, assist in
avoiding or limiting scandals for the company, encourage dialogue and collaboration
with key stakeholders, enhance unity and identity among divergent companies
(Leipziger 2010). In the short term, the code can help in an internal company crisis
about its management, in the medium term the code can prevent a crisis and in the
long term it allows the implementation of principles aimed at improving the condi-
tion of stakeholders, including shareholders (Aglietta & Rebérioux 2005), promoting
confidence in the company’s own business sector, improving its performance, etc. . .
(Hertel 2003).

1See: The Accountability Principles Standard 2008, AA1000 Assurance Standard, Business Prin-
ciples for Countering Bribery, Ceres Principles, EMAS (Eco-Management and Audit Scheme), The
Equator Principles, Ethical Trading Initiative: Base Code, Extractive Industry Transparency
Initiative, Fair Labor Association: Workplace Code of Conduct, Global Compact, Global
Reporting Initiative, ICC Business Charter for Sustainable Development, International Labour
Organisation: Code of Practice on HIV/AIDS and Tripartite Declaration of Principles concerning
Multinational Enterprises and Social Policy, ISO 14001, ISO 26000, Johnson & Johnson Credo,
The Natural Steps Principles, Norms on the Responsibilities of Transnational Corporations and
Other Enterprises with Regard to Human Rights, Global Agreement between the ICEM and Statoil,
OECD Convention for Combating Bribery of Foreign Officials in International Business Trans-
actions, OECD Guidelines for Multinational Enterprises, OECD Principles of Corporate Gover-
nance, Principles for Responsible Investment, Responsible Care, Rio Declaration on Environment
and Development, Shell Business Principles, Social Accountability 8000, Universal Declaration of
Human Rights, Voluntary Principles on Security and Human Rights, etc.

4 J. Vercher-Moll



To have a positive impact, codes or standards must have certain connatural
characteristics to be effective, making their application not merely a formal exercise,
but also produces practical effects on both the company and the stakeholders. Thus,
it has been considered (Leipziger 2010) that codes or standards should be clear and
concise, so that the management body of the company obligated to apply them does
not necessarily have to be highly educated, and a concept of an administrator with
average knowledge is advocated in this sense; codes or standards should also be
flexible and dynamic because such documents are not revised very often, so they
should be able to adapt to new needs and/or changes in the workplace according to
new approaches that may arise; they should also take into account their practical
application, so the code or standard should define a clear process for achieving
compliance and how it can be achieved. In addition, it should emphasise which key
norms of the standard or code have inspired these same documents, so it is not
uncommon for reference to be made to the Universal Declaration of Human Rights
or the International Labour Organisation; it is also considered that stakeholders
should be involved in the development of the code or standard not only to give it
legitimacy, but also to improve and facilitate its implementation (Helmold et al.
2020). Furthermore, through the implementation of the code or standard, there must
be a company’s desire for change, even if this is a matter of company culture that is
beyond the code or standard itself. Finally, such documents should contain a system
for complaints and conflict resolution that may arise as a result of the application of
the code or standard, giving the application of such standards a mechanism for
solutions to continue their application and protection.

This overview allows us to recognise the importance of principles, codes, stan-
dards, etc. in each business sector. The insurance market is no exception. The United
Nations Conference on Sustainable Development (Rio+20) has established princi-
ples within the United Nations Environment Programme Finance Initiative aimed at
addressing environmental, social and governance risks and opportunities.

As the Secretary General of the United Nations points out, “The Principles for
Sustainable Insurance provide a global roadmap to develop and expand the innova-
tive risk management and insurance solutions that we need to promote renewable
energy, clean water, food security, sustainable cities and disaster-resilient commu-
nities. With world premium volume of more than $4 trillion and global assets under
management of more than $24 trillion, insurers that embed sustainability in their
business operations can catalyze the kinds of financial and investment flows and
long-term perspectives needed for sustainable development.”2

The Principles for Sustainable Insurance (PSI) aim to establish a cross-cutting
framework that covers all aspects of the insurance company, both in its internal and
external relations. A new long-term insurance business culture is thus advocated, not
only from a financial point of view, but also from a non-financial point of view,
i.e. according to the impact of its activity on the environment in which it operates

2Ban Ki-moon, Secretary-General of the United Nations. https://www.unepfi.org/fileadmin/
documents/PSI_document-en.pdf.
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(Bansal & Des Jardine 2014). The principles therefore affect the company’s relations
with all stakeholders such as shareholders, customers, and governments, but also its
internal development, whether through the integration of environmental, social and
governance issues (ESG issues) in its management or the development of new types
of risk management products and services (Scordis et al. 2014).

As the United Nations stresses that the PSI are not legally binding, the lack of
implementation by the insurance company cannot generate a sanction or procedure
that imposes the obligation to implement them, or even a complaint to the United
Nations due to their voluntary nature. However, the PSI rightly show that the actions
for the implementation of the principles are subject to the legal provisions governing
the insurance company, i.e. the insurer’s behaviour in implementing the PSI can
have an impact on stakeholders. Therefore, for practical purposes, the rules on
consumers, distributors, partners of the company, etc. must be observed.

In this regard, the regulations governing the organisation and supervision of
insurance companies, insurance contracts and distribution in each country will be
key to being able to adapt the PSI to the insurer. Given the drafting style and breadth
of the PSI, it is up to the insurance company to implement the principles according to
the reality of its business, its scope of action and the legislative situation. Even so,
the regulations on the supervision of insurance companies establish certain rules of
conduct that insurance companies must observe in the conduct of their business,
particularly on policies and tariffs, the duty of disclosure, dispute resolution mech-
anisms, etc.3

In any case, the PSI stipulate that it will be up to the insurance company to
establish the timeframes for adapting the principles. This does not mean that they can
be delayed in time, as this would imply a formal but material assumption of the lack
of implementation of the principles in the insurance company, which could result in
reputational damage for the company. This situation would allow the United Nations
Environment Programme Finance Initiative Board the possibility of de-registering
signatory insurers as long as they do not disclose progress in implementing the PSI.

On the other hand, the PSI are stand-alone principles that can be adopted by any
insurance company, but they are directly linked to the Principles for Responsible
Investment (PRI), which focus on the risks and opportunities associated with ESG
issues. As an institutional investor, insurance companies should compose a portfolio
of investments that are ESG in nature, but without forgetting the levels of solvency
required of them. Here, the importance of combining PRI and PSI should be
emphasised, but without ignoring their own autonomy. Insurance entities can
adopt one or other of the principles, but in the interests of managing the entity in a
manner consistent with the UN Global Compact Principles, both the PSI and the PRI
can be adopted jointly, given their impact in the areas of human rights, labour, the
environment and anti-corruption (Brogi et al. 2022).

3Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on
the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II).
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The PSI consist of four principles that are made up of actions to implement them.
It should be noted that the drafting style is broad, as it attempts to cover all facets of
the insurance company and all types of insurers, i.e. both those of a capitalist nature
and those of a social economy nature. The latter in particular, because of their
specific solvency regimes, system of governance, type of products, non-profit nature,
etc., must adapt the actions to their size and complexity in line with the regulations in
force, i.e. if positive legislation sometimes exempts social economy insurers from
obligations to respect the principle of proportionality so as not to impose the same
requirements as those of a capitalist nature, we consider that the same predicament
applies to the actions that the company must take to implement the PSI.

The first principle seeks to integrate ESG issues into the insurance company’s
decision-making. To this end, it exemplifies a number of actions that the company
can take. It may establish a business strategy to integrate ESG issues, develop
processes to identify and assess ESG risks in its day-to-day business, develop
products and services with an ESG focus, manage claims promptly and transpar-
ently, conduct sales and marketing in a customer-focused manner, manage invest-
ments from an ESG perspective.

The second principle addresses the insurer’s external relationships. The insurer
will work with its customers and business partners to raise awareness of environ-
mental, social and governance issues, manage risk and develop solutions. Thus, the
second principle offers possible actions to collaborate with customers and suppliers
to implement ESG principles and with insurers, reinsurers and intermediaries.

The third principle addresses the insurer’s relationships with governments, reg-
ulators and other key stakeholders to promote broad society-wide action on envi-
ronmental, social and governance issues. As possible actions, the insurer may
support policies and regulations aimed at mitigating risks and promoting ESG issues,
as well as dialogue with NGOs, business associations, dialogue with academia and
scientists, dialogue with the media to raise public awareness of ESG issues.

Finally, the fourth principle deals with the disclosure of the implementation of the
PSI in the insurance company. The adoption of the PSI implies the need for structural
changes within the insurer, so, given that it is not a positive standard, this adoption
can only be known if the company discloses its developments and its report is
subsequently validated by an independent expert.

2 Principles for Sustainable Insurance

2.1 Principle I

Principle 1 provides for the integration of environmental, social and governance
issues (ESG issues) into the company’s decision-making. The point to note is that
there is already regulation on both social and governance issues affecting insurance
companies. What the PSI do is turn existing regulations into a mandatory minimum
standard, making them guidelines that improve on aspects not covered by existing

Principles for Sustainable Insurance: The European Perspective 7



regulations. Moreover, in line with the principle of territoriality, the regulation does
not regulate cross-border issues, so it does not affect the value chain of which the
insurance company can make use.4

These three issues are the ones that condition the actions that are exemplified in
this principle. The authors have shown that the PSI do not facilitate the calculation of
the impact that the adoption of ESG criteria will have on the insurer, which makes
their implementation difficult.

On the environmental side, the insurer will address climate change, such as air
pollution and greenhouse gases; environmental degradation such as water and soil
pollution, unconventional mining practices and deforestation; protected sites and
protected species; unsustainable practices such as inappropriate energy use, illegal
fishing vessels and environmentally aggressive fishing techniques, animal welfare
and animal testing. On the social side, the insurer will look at human rights. This
includes child labour, human trafficking, forced labour, forced resettlement, the poor
safety record of workers, violation of workers’ rights, and misconduct of security
personnel. The insurance company will also watch out for controversial weapons,
especially when they violate any of the UN conventions. Finally, from a governance
perspective, the insurance company will ensure that there is no bribery or corruption,
particularly illegal and unethical payments; poor corporate governance such as anti-
competitive practices, antitrust violations, and unethical conduct; poor product
safety and quality, particularly those that may have a negative impact on the health
of clients.

Possible Actions
1. Company strategy: The PSI mention the need to establish a strategy for identify-

ing, assessing, managing and monitoring ESG issues in the company’s opera-
tions. This function is entrusted to the management body, which will be
responsible for establishing a specific ESG policy and aligning other policies
with it. Furthermore, although the drafting of the ESG policy is a matter for the
management body, the PSI invite the management body to engage in dialogue
with the owners of the company, i.e. the shareholders, to make them aware of the
importance of ESG issues in business strategy, so that the agreements they adopt
in the areas within their competence include respect for ESG issues as a variable
in all cases. Finally, the PSI highlight the integration of ESG issues into employee
selection, training and recruitment programmes as a company strategy.

2. Risk management and underwriting: Risk management is one of the key elements
of any insurance company. PSI stress the importance of establishing processes to
identify and assess ESG issues inherent in the portfolio and to be aware of the
potential ESG implications of the company’s operations. This strategy can be
laudable and has its raison d’être in the essential elements of CSR. However,
designing the insurance company’s investment portfolio with ESG criteria in
mind is not straightforward.

4Proposal for a Directive of the European Parliament and of the Council on Corporate Sustainability
Due Diligence and amending Directive (EU) 2019/1937.
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The supervisory and solvency regulations5 for insurance companies require
that the composition of the investment portfolio, to compose the company’s own
funds, be based on assets and instruments whose risks can be properly identified,
measured, monitored, managed and controlled. These risks shall be taken into
account in the assessment of the overall solvency needs as part of the internal risk
and solvency assessment. This implies that the composition of the investment
portfolio is of adequate quality to ensure the dynamic solvency of the insurer
(Gatzert et al. 2020). In this respect, the application of ESG criteria to the
investment portfolio entails a restriction of the portfolio, since there may be
securities with a very high rating which, under ESG criteria, cannot be used for
the composition of the insurer’s own funds. This circumstance leads to increased
difficulty in the composition of the investment portfolio. In addition, it affects the
company’s risk tolerance and, consequently, a relaxation of the management’s
risk appetite.

This line of action may lead to certain problems in the composition of the
company’s technical provisions, making it difficult to comply with the principle
of premium adequacy when designing an insurance product. This is because
guaranteeing a portfolio of ESG investments does not necessarily entail a high
degree of solvency of such securities (Barber et al. 2022). From the organisational
point of view of the company, it means an increase in the demands for control
over the investments made and an analysis of the reports that rating agencies
provide to institutional investors.

On insurance underwriting, the insurance company must design its models,
calculations, analyses and tools in accordance with ESG criteria. Thus, when
accepting the risks proposed by customers, i.e. their coverage needs, the insur-
ance company must ensure that the environmental, social and governance impact
is minimised in the management of these risks. In this line, perhaps the problem
for the company is how to determine the ESG impact in the management of
insured risks.

3. Product and service development: Insurance companies should develop products
and services that reduce risk, have a positive effect on ESG issues and promote
better risk management. Thus, the insurer must respect ESG issues from the offer,
contracting, management and compensation following a claim or the provision of
the service in the case of assistance insurance (Stricker et al. 2022). In this sense,
the main problem is the application of these principles in the value chain
(Cappiello 2020). Outsourcing of services may mean that they are respected
internally by the company, but not in the services that support the assistance or
the insurer’s obligation to provide services. The company’s vigilance will be key
to ensuring that the implementation of PSI is real and effective. In addition, the
insurer must develop or support training programmes on risk, insurance and ESG

5Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on
the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II).
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issues. In this way, it may require outsourced services to provide evidence of ESG
training to comply with the PSI.

4. Claims management: Insurers should respond to customers promptly, honestly,
sensitively and transparently at all times and ensure that claims handling is clear
and understandable. This entails strengthening the claims area of the company to
have a sufficient organisation chart and deployment of resources, with procedure
manuals that not only respect current regulations but also place the customer at
the centre of management. Thus, they should inform loss adjusters, insurance
agents, brokers, etc. using precise instructions to speed up the management of the
claim.

In addition, it will integrate ESG issues into repair, replacement and other
claims-related services. This action is laudable, given the importance of the value
chain, but it is difficult to implement given the large number of ancillary compa-
nies that provide services to the insurance company for it to carry out the insured
service. Therefore, the company will have to set criteria for the selection of
suppliers to respect ESG issues. The issue is whether the suppliers respect ESG
criteria. In this regard, the insurer must provide them with a questionnaire to
assess whether the candidate can collaborate with the company.

5. Sales and marketing: Insurance companies should train sales and marketing staff
on ESG issues related to products and services, integrating key messages in a
responsible manner into strategies and campaigns. Thus, when offering and
marketing insurance, companies may use the integration of ESG issues into
their products as an advertising message. This can lead to a problem of colour-
washing, so the image of the insurance company is washed out; particularly on
green-washing, the products offered are ESG-friendly without actually being
so. Along these lines, the assurance company’s sustainability report verification
by an expert will determine whether and to what extent green-washing exists
(Pugnetti et al. 2022).

In addition, the insurer must ensure that product and service coverage, benefits
and costs are adequate, clearly explained and fully understood. This goes beyond
the information standards provided for in insurance distribution regulations,6

Thus, it is up to the insurance company to tailor insurance policies to the needs
of its customers and to provide them with information not only on a standard basis
but also according to customer characteristics such as age, qualifications or
training, etc.,

6. Investment management: The insurance company should integrate ESG issues
into investment decisions and liability practices (e.g. by applying the Principles
for Responsible Investment). Insurance companies can apply the PSI and PRI
together, although the autonomy of the two standards should be emphasized
(Sievänen et al. 2013).

6Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on
insurance distribution.
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Under the PRI, insurance companies will incorporate ESG issues into invest-
ment analysis and decision-making processes; they will be active owners so as to
incorporate ESG issues into ownership practices and policies; and they will seek
appropriate disclosure of ESG issues by the companies in which they invest; also,
they will promote acceptance and implementation of the principles in the invest-
ment industry; including by working collaboratively to increase their effective-
ness in implementing the principles; and finally, each insurance entity will report
on its activities and progress with respect to implementation of the principles.

The authors (Majoch et al. 2017) have questioned the reasons why the
insurance company may adopt the PRI. Although there may be many explana-
tions, there are two powerful reasons why insurers implement the PRI. First, for
reputational reasons because the image of the insurer is crucial in today’s market,
and second, because stakeholders demand it that they force the insurance com-
pany to make responsible investments, which results in giving stakeholders a
greater role in the composition of the insurance company’s investment portfolio.

2.2 Principle II

Principle 2 states that the insurer shall work with its customers and business partners
to raise awareness of environmental, social and governance issues, manage risk and
develop solutions. Before addressing the details of this principle and its actions, we
need to carry out a mapping exercise on who the customers and business partners
are, as this will enable the insurer to target its actions.

As far as clients are concerned, the legal provisions on insurance contracts shed
light on this group (Bataller-Grau 2009). Clients are considered to be policyholders,
insured persons, and beneficiaries, but also any potential client who, not having
signed any contract with the company, maintains a relationship with the company,
whether it be about pre-contractual information or of any nature that has legal
transcendence.

On the other hand, the delimitation of the insurance company’s business partners
is more complex, given that their heterogeneity makes it impossible to be exhaustive
so that we can focus the imposition of ESG obligations on business partners. We can
consider as business partners insurance companies with which risks are shared
within the same insurance policy, either through co-insurance or through the under-
writing of particular risks within a multi-risk policy, relationships with reinsurers,
relationships of the insurance company within a group of insurers, relationships with
insurance agents and brokers, relations with insurance experts, relations between the
company and service companies that assist the insurer to fulfil the insured service,
relations between the insurance company and suppliers due to the outsourcing of
services, relations that may occur due to legal requirements, such as auditing services
or actuarial studies, etc.
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Possible Actions
1. Clients and suppliers: The PSI set out as possible actions on customers and

suppliers awareness-raising campaigns on the benefits of managing ESG issues
and on the company’s expectations and requirements on ESG issues. To this end,
they will provide customers and suppliers with information and tools that can
help them manage ESG issues, as well as encourage them to disclose ESG issues
and to use appropriate structures for such disclosure or reporting.

This awareness-raising process should be used by the insurer as a way to
improve the adoption of PSI. In this sense, insurance distribution partners will
inform the insurer about the opinions of their customers or potential customers.
This is why providing customers with the necessary tools to manage and disclose
ESG issues will, in turn, inform their opinion of the insurer.

The action that PSI impose on insurance companies to integrate ESG issues
into the supplier tendering and selection processes is of particular relevance. This
action implies the establishment of a procedural manual to determine the charac-
teristics to be met by the supplier that integrates ESG issues. The solution is to
require suppliers that intend to provide services to the company to submit an
assurance report accrediting the implementation of ESG issues (Vercher-Moll
2021). In this sense, the assurance report may be the only document that proves a
diligent bidding process on the part of the insurance company that assumes
the PSI.

In addition, the request for the assurance report may result in some providers
not having it, so either they offer an alternative system of accreditation of ESG
issues or the number of possible candidates in the tender is reduced. This situation
may be detrimental to the insurer as it may result in increased costs due to the low
supply of certain services that have to be outsourced.

2. Insurers, reinsurers and intermediaries: The PSI also set out a series of actions for
the insurance company to conduct an awareness-raising campaign in the insur-
ance sector. They will promote the adoption of the PSI and support the inclusion
of ESG issues in professional education and professional ethics in the insurance
sector. Although the PSI refer to insurers, in reality, the obligation to promote the
adoption of the PSI is also addressed to associations of insurers and reinsurers
(Miazad 2023).

There are associations of insurers that have created a roadmap that is more
ambitious than the PSI principles. For example, the Association of British
Insurers, also known as ABI, has established four thematic pillars on which to
develop the insurance business: zero emissions, improving investment capacity
through regulatory change, sustainable operations across the value chain,
and improving conditions in society. These four pillars are aimed not only at its
member insurers, but also at all its partners and even governments.7

7https://www.abi.org.uk/globalassets/files/publications/public/climate-change/abi-climate-
roadmap%2D%2D-080622.pdf.
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2.3 Principle III

Principle 3 establishes an obligation for insurance companies to work with govern-
ments, regulators and other key stakeholders to promote broad society-wide action
on environmental, social and governance issues. This obligation may be too broad,
so broad as to lead to the conclusion that in reality insurance companies can do little
or nothing because the obligations are more that of a legislator or a nation’s
government than of a private entity. Even so, this principle tries to establish actions
in which two distinct groups are distinguished. On the one hand, actions to be taken
with governments, regulators and other policymakers and, on the other hand, actions
on other key stakeholders.

Possible Actions
1. Governments, regulators and other policymakers: Insurance companies’ relations

with governments, regulators and policymakers must go beyond the legal frame-
work in force in each country, i.e. the actions of the PSI do not seek to impose a
culture of regulatory compliance, since the rules must be complied with by law,
and in this respect, the regulations governing the supervision and solvency of
insurance companies, insurance contracts and their distribution are clear. Even
the PSI do not attempt to highlight the importance of compliance with the soft law
of supervisory bodies, because a diligent insurance company will comply to keep
its management up to date (Sonnenberger & Weiss 2021).

The mandate that the PSI impose on insurers is aimed at supporting prudent
policies and regulatory and legal frameworks that enable risk reduction, innova-
tion and better management of ESG issues to facilitate the supervisor’s subse-
quent work on compliance with this new ESG-focused framework. This proactive
stance will result in insurers seeking clarification from supervisory bodies on gaps
or obscurities in the rules; thus, they do not seek to benefit from these shortcom-
ings in legislative technique but act in a way that is consistent with the promotion
of ESG issues.

In addition, the PSI also require companies to engage in dialogue with
governments and regulators to develop integrated risk management approaches
and risk transfer solutions. Thus, it is intended that insurers should inform the
consultation phase of legislative texts in a clear manner about the possible
solutions that a legal text can adopt on risk management and risk transfer,
which may result in insurers only protecting their interests (Hansen et al. 2019).

2. Other key stakeholders: PSI require insurance companies to engage in collabo-
ration and outreach with different stakeholders. The materialisation of this col-
laboration depends to a large extent not only on the insurer, but also on the
stakeholder group that has a relationship with the company. In this sense, it is
necessary to be aware of the possible existence of CSR codes, principles and
protocols that also affect the development of the activities of non-governmental
and intergovernmental organisations, business and industry associations, acade-
mia, the scientific community and the media.
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In any case, as far as each stakeholder group is concerned, insurers will engage
in dialogue with intergovernmental and non-governmental organisations to sup-
port sustainable development by providing expertise in risk management and risk
transfer (Linnerooth-Bayer & Mechler 2007). Insurers should contribute to the
aims of these organisations in a way that aligns with the interests of sustainable
development, particularly in developing countries (Johnson et al. 2019).

Also, insurers will engage in dialogue with business and industry associations
to better understand and manage ESG issues across sectors and geographic
regions. The aim is to strategically reach out on ESG issues to all members
who are part of the business association. One of the questions that the PSI do not
resolve is whether these business associations have to be insurance companies or
whether they can affect any sector of the economy. Indeed, it would be laudable if
the dialogue of insurance companies were to be conducted with any business
association with which they have contact, but this aspiration may be too broad.
We therefore believe that its impact will be more likely to be felt by those
business associations of insurance companies.

In addition, insurers will engage in dialogue with academia and the scientific
community to promote research and educational programmes on ESG issues in
the context of insurance business. As is well known, universities are places of
teaching but also of science. This is evidenced by the enormous amount of
research that seeks to clarify, systematise and investigate corporate social respon-
sibility and ESG issues. For insurance companies, the academic world is an
inexhaustible source of information and new results.

Finally, insurers will engage in dialogue with the media to raise awareness of
ESG issues and appropriate risk management. Important in this regard are the
insurer’s relationships with media and advertising media associations, which
establish policies on the truthfulness, honesty and legality of the information
disseminated.

2.4 Principle IV

Principle 4 requires insurance companies to be accountable and transparent by
publicly and regularly disclosing progress in implementing the principles. This
principle intends to address the problem of greenwashing in CSR (Vives 2019;
Caterino 2020; Tapia Sánchez 2020).

As the authors point out, the phenomenon of greenwashing can be defined as “the
intersection of two company behaviours: environmental performance and positive
communication about environmental performance” (Delmas & Burbano 2011).
However, this phenomenon has different perspectives through which it can take
different forms. Greenwashing can be observed from the environmental labelling of
products to the sustainability reports of companies (Baldi & Pandimiglio 2022).
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On the other hand, this principle also aims to ensure that PSI are adapted to social
and economic realities through dialogue with stakeholders. Thus, the information
provided to consumer associations, the content of contractual clauses, and the
information provided to the stock market and to governments can facilitate the
implementation of PSI. These principles set out a number of actions to provide
information on a regular and objective basis. First, insurance companies must assess,
measure and monitor the company’s progress in managing ESG issues and disclose
this information publicly on a proactive and regular basis. Second, they must
participate in relevant surveys and sustainability disclosure or reporting
programmes. Third and finally, insurance companies will engage in dialogue with
customers, regulators, rating agencies and other stakeholders to achieve a mutual
understanding of the value of disclosure through the principles.

The information disclosed by insurance companies should be subject to assurance
to give credibility to the system of principles and actions created by the PSI. Thus,
the preparation of documentation by the company, which accounts for the integra-
tion of socially responsible standards or codes in its organisation, leads to the
preparation of a report whose immaterial value is of vital importance, since it affects
its reputation (Vermiglio 2005). However, it is a sui generis document, given its
multidisciplinary nature and the wide range of information it contains. The drafting
of this type of documentation is typical of socially responsible companies, the
evolution of which is gradually becoming more technical to provide stakeholders
with clear information.

Italian authors (Rusconi 2006) have categorised it as a kind of social accounting,
making it a key element in the concept of corporate social responsibility. Such a
document should be inspired by uniform postulates, models, characteristics and style
of writing to ensure continuity in the way information is transmitted. However, given
its multidisciplinary nature, it is recommended that a thesaurus be drawn up that
includes the lexicon of all branches of law, its definition and the relational structure
that links the different terms (Curtit 2016). In this sense, as in the case of auditing,
clear and uniform documentation should be created to guide the assurance auditor to
establish a systematic approach to both procedure and content.

Social accounting is not an occasional document, but is intended for perpetuity, as
it is thus instituted permanently within the company (López Cumbre 2012; Esteban
Velasco 2014). This is precisely the document through which a close relationship is
maintained between the company and its stakeholders. This goes beyond the eco-
nomic vision of company reporting, as the primary social purpose, the objective of
which is economic profit, must not be forgotten in a socially responsible vision. The
question arises as to whether this document can have an economic value in such a
way that it represents a real asset for the company that can be included in its balance
sheet (Viviani 1999).

In this sense, the preparation and reporting of non-financial information can be
considered as a parallel system to the reporting of financial information. Although
they differ in terms of content and basis, it is possible to replicate the financial
reporting scheme to create a non-financial reporting structure that complies with
CSR codes or standards. The authors have expressed concern about the quality of the
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information contained in such social accounting, given that practice shows the
vagueness of the reports and the biased nature of their information (Rühmkorf
2015). It is said that it is relatively easy to reach agreements to establish standards
of conduct, but once this phase of the agreement is over, the reality shows the use of
corporate social responsibility as a publicity tool for companies (Leipziger 2010).

For this reason, there is a need for the intervention of an independent third party
who can guarantee to the stakeholder that the balance sheet drawn up by the
company is in line with the reality of its management (Malecki 2018). The assurance
must be based on certain basic principles: first, the review must be carried out in
accordance with the codes or standards to verify that these rules have been correctly
applied; second, the assurer must be a person qualified to assess assurance; finally,
an independent authority must recognise this professional qualification and authorise
the assurer to carry out this task (Hinna 2005). In recent years, an assurance market
has emerged, focused on offering its services to companies that assume socially
responsible standards. This assurance has the effect of legitimising the company in
society at large (Malecki 2009; Devalle et al. 2017).

Some studies demonstrate the proactive behaviour of companies with regard to
assurance (Vaz Ogando et al. 2018). They start from the premise that the stakeholder
is the addressee, so all instruments must be made available to the assurance provider
to certify the veracity of the information provided in the sustainability report.
However, two fundamental elements must be distinguished here: one thing is the
willingness to carry out the assurance and another is the reliability of the outcome of
the assurance.

The authors have studied the importance of non-financial disclosure from three
different perspectives: that which places the stakeholder as the central element, to
reduce the asymmetry of information between the company and the third party that
demands information (Hill & Jones 1992); disclosure can serve to legitimise the
company in the social environment in which it carries out its activity (Barkemeyer
2007); finally, the signal theory describes how the company’s management body
organises the disclosure of non-financial information and its assurance as a business
strategy (Spence 2002). The common element in all of them is the need for assurance
of the information that is disclosed, all of this to give meaning to the theories referred
to in compliance with the criterion of sustainability as a principle of the company’s
future development (Bagnoli & Watts 2017).

3 Conclusions

The implementation of CSR principles in insurance companies is bringing about a
far-reaching change in the traditional idea of the insurance business. The PSI consist
of a transversal framework that alters all the elements that make up an insurance
company, both internally and externally. In this sense, a long-term culture is imposed
that seeks to protect numerous actors such as stakeholders, suppliers, governments
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and even the insurance company itself so that ESG criteria do not damage its
reputation.

These laudable principles do not violate any legal provisions but seek to improve
the insurer’s behaviour in the market. In this way, the current regulations provide a
minimum standard of conduct that can be improved through the implementation of
the PSI. In addition, the PSI can be combined with the PRI to respect ESG issues on
investments made by the insurance company to match its risks in insurance
premiums.

However, it should not be forgotten that insurance companies must guarantee
solvency ratios that cannot be undermined by non-economic principles. Thus, the
investments that support insurance premiums, and through which claims can be paid,
must be sufficient to guarantee a solvent, safe insurance system without systemic
risks.

In addition, the PSI should be applied proportionately. Since not all insurance
companies are the same in terms of type of clients, external relations, volume of
business, geographical area, legal form, etc., the principles should be applied by
adjusting them to the reality of the insurance company. This is often the case in
mutual-based insurers, where the members are the policyholders whose business
volume is usually only for the needs of their members.

Finally, assurance will be a key element in determining whether the PSI have
been implemented correctly by an insurance company. Thus, it will be necessary for
an expert to determine whether the insurance company has implemented the PSI,
whether it has done so correctly, or what modifications it needs to make to its
business to correctly comply with the PSI. However, it should be noted that it is
the insurance company that appoints the assurance provider, so there may be
suspicions of collaboration leading to the greenwashing of the company.
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Sustainability Reporting Regulation:
A Perspective on Insurance Market

Juan Bataller-Grau

1 An Initial Approach to Social Responsibility

1.1 A Notion of Social Responsibility

Social responsibility is a subject that is being analysed from different areas of
knowledge. Thus, we can mention its ethical perspective, its penetration into the
organisation of companies and public administrations, or the growing interest of
those studying accounting in sustainability reports. Therefore, any aspiration to
achieve a holistic explanation is currently unattainable in practice if the rigour that
should be demanded of scientific knowledge is sought.

It is easy to understand that reaching an unambiguous definition is an extremely
complex work. Synthesising so much content in a single sentence is a very difficult
task. However, sometimes there are approaches that, with lesser explanatory pre-
tensions, find certain support in the academia, as is the case in this field with that
carried out within the European Union, where social responsibility (then corporate)
was understood as the voluntary integration, by companies, of social and environ-
mental concerns in their business operations and in their relations with stake-
holders.1 Without ignoring the fact that the time that has elapsed since its issuance
deprives it of certain characteristics that have been gradually incorporated in the
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1This is contained in the Green Paper of 18 July 2001, entitled “Promoting a European framework
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A Contribution to Sustainable Development” and March 2006, “Making Europe a Pole of Excel-
lence on Corporate Social Responsibility.”
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evolution of regulations, the influence that it has subsequently exerted on the current
construction of social responsibility is unquestionable. Moreover, it has the virtue of
emphasising the note of voluntariness that lies at the heart of social responsibility.

1.2 Shaping Features of Social Responsibility

It is appropriate to go a step further in this explanatory work, and we will therefore
focus on identifying its most common elements. This approach, which is undoubt-
edly more efficient, provides us with six key features of social responsibility:2

Voluntariness Social responsibility must be assumed voluntarily beyond the norm.
Mere compliance with the norm is not social responsibility. It has been stressed in
some of the official documents that compliance with the norm is a prerequisite for
social responsibility. It seems inconsistent for a company to want to take on new
commitments when it does not even comply with those established by the regula-
tions in force.

It is also a matter of pointing out that social responsibility projects itself where the
legislator has not yet arrived. What is more, where perhaps the legislator should
never go. In short, social responsibility implies the assumption of a legal duty not
imposed by the legislator, which gives it a flexibility that the norm cannot and should
not have.

Integration Social responsibility cannot be limited to the preparation of sustain-
ability reporting. Transparency is certainly another of the elements that make up
social responsibility, but its significance lies precisely in the fact that it must be
imbricated in all decision-making processes within the entity in such a way that it
permeates its functioning. It is not a mere addition, not even a question of doing
more, but of doing differently.

Consistency Social responsibility cannot reside in isolated initiatives destined for
ephemeral survival. The policies adopted by the entity require time for their imple-
mentation and, in turn, only continuous action can produce real effects. This is
required for the credibility of the legal entity that has to justify its social licence to
operate in the market. Consistency is not at odds with the advocated flexibility. It is
one thing for policies to be sustainable, and quite another for the institution to enjoy
full freedom to shape them.

Dialogue Social responsibility should be understood as obtaining a social licence to
operate in the market, which gives the company the status of a social actor that is
permanently obliged to legitimise itself. For this reason, the company must be
willing to maintain fluid communication with its stakeholders. This note therefore
has a bearing on the necessary complicity of the recipients of the policies

2On this point, we follow the work of Lozano (2011), pp. 82 et seq.
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implemented. The legal entity’s commitments can only be accommodated to the
expectations of stakeholders through the existence of effective and efficient
channels.

Transparency and Accountability This feature is currently a clear exponent of the
regulatory development to which social responsibility is subject. This phenomenon
cannot become a mere greenwashing of companies with the worst practices. Stake-
holders must therefore be rigorously informed about the company’s involvement in
the different areas of materiality, as well as offering indicators that make it possible
to accurately determine the degree of performance and, finally, be verified in order to
provide certainty.

Surely it would be feasible to integrate some other feature as a conformer of social
responsibility. However, we believe that the proposals outlined above are unavoid-
able, and at the same time allow us to fulfil the modest aim of this section, which is
none other than to offer an initial perspective on the subject we propose to analyse.

1.3 Hard Law and Soft Law

Before continuing with the paper, a brief glossary should be included to ensure
maximum precision, which is a requirement for any work that aspires to be mini-
mally rigorous.

In the following sections, we will use the term hard law as a rule—or principle—
of either national, EU or even international origin that can be directly imposed by a
Court or directly applied by the Administration of a nation-state without requiring
any declaration or action by the legal entity to which it is to be applied. In simplified
terms, any rule that is directly enforceable by the Administration or by national
Courts.

When we use the term soft law, we refer to those instruments that arise in the
current stage of the development of legal systems that are situated between hard law
and the absence of regulation. There are many names for soft law: standards,
recommendations, codes of conduct, guidelines, principles, good practices, etc.
The diversity shows the enormous amalgam of forms that soft law takes on, which
leads to an enormous complexity when conceptualising this category.3

Finally, we will also use the term self-regulation to refer to the soft law of private
origin. This is a familiar term, but at the same time, it allows me to distinguish it from
the soft law of public origin.4

3Basedow (2021), p. 299.
4On this issue, more broadly Bataller Grau (2023a, b, c).
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1.4 Stakeholders

A usual term in this area is “stakeholders.” This term, it should be made clear at the
beginning, is not specific to legal science, but comes from management. The origin
of the term within this discipline is not easy to determine, although it is common-
place in these early formulations of the concept that it should be understood as those
groups without whose support the organisation would cease to exist.5

From a management perspective, stakeholders are divided into internal and
external stakeholders. The former includes owners (shareholders), customers,
employees and suppliers. External stakeholders include management, competitors,
consumer advocates, environmentalists, social activists and the media.6

This construction is currently very widespread within management, even though
different dogmatic currents have developed since its primitive design. Within this
list, we can find a dogmatic construction that defends a specific configuration of
social responsibility. This thesis considers that stakeholders have been considered as
an externality from the point of view of the strategic direction and management
procedures of organisations. However, this point of view must be abandoned.
Stakeholders should seek and achieve active participation in the management of
the organisation. It is therefore necessary to move from the influence of stakeholders
to their participation in the management.7

From the point of view of this thesis focused on social responsibility, by stake-
holders we understand those groups towards which the company has any moral
obligation. Within these, the following agents can be mentioned: customers; sup-
pliers; company staff and their families; partners; public administrations; civil
society; local communities; and competitors. In addition, together with these stake-
holders, it is necessary to point out the growing importance of environmental issues
that transcend their inclusion as a stakeholder.

In addition, there is a duty to engage in dialogue with stakeholders when defining
the risks and policies to be implemented by a company. Therefore, the stakeholder
has significance in the management of social responsibility and is not subject to any
legal consideration. However, this does not preclude the possibility of raising
important legal questions such as, for example, who has the legal standing to enforce
specific legal obligations.

5Freeman (2010), p. 31 and footnote 1, p. 49.
6On this point we follow Freeman (2010), pp. 4 ff. as it is one of the most complete and widely
accepted.
7Dill (1975), pp. 57 ff.
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1.5 From Corporate Social Responsibility to Sustainability

It is difficult to pinpoint a specific milestone as the birth of evolution.8 When
referring to the beginnings of social responsibility, the influence of Christianity,
whether Catholic or Protestant, is sometimes mentioned.9 However, the first com-
mon denominator in the literature on the subject lies in granting germinal value to the
work published in 1953 by Bowen under the title Social Responsibilities of the
Businessman.10 It is also recurrent to refer to Carroll’s pyramid11 and Elkington’s
triple social bottom.12

This led to a series of green or white papers, opinions, etc. by various interna-
tional organisations, but also by the EU institutions. The groundwork was thus being
laid for the current regulatory development.

In this first stage, which lacked regulation, reference was made to an institution,
corporate social responsibility, whose defining feature was voluntariness. In other
words, by virtue of the principle of contractual freedom, companies were defining
their policies and commitments in complete liberty.

A new step in the conceptual transmutation of the institution has been the pruning
of the term “company” from its name. Corporate social responsibility is deprived of
the hitherto mere epithet “company” to open up to other types of legal entities,
especially those of a public nature. This is how social responsibility came into being.
The institution can no longer be confined to the sphere of the company. Its expansive
force makes it advisable to apply it to other types of legal entities. The corollary is
the suppression of its pristine origin: the company thus disappears from the term as a
result of the evolution of the concept itself.

The latest episode in this evolutionary series is the appearance of the term
sustainability, the result of the regulatory frenzy in which we are currently immersed.
Its epicentre is to be found in the regulation of the European Union, but not only.

Transmutation might seem not to harbour a conceptual evolution, which is why it
might seem that we are dealing with synonyms, and this is defended in many forums
that deal with the institution in question from different perspectives. The use of the
term currently in vogue “Social Responsibility and Sustainability” responds more to
an identifying intention that allows a link between the past and the present to be
established than to a profound reflection on the possible new contours of the same.

A current view of the institution leads to the fact that we must point out that new
shaping features have been introduced. The intensive regulatory work of the EU
institutions has led to the introduction of a regime that is in many cases mandatory.
This does not imply that there is still no room for corporate freedom. The implication
is merely to state that this freedom begins with mandatory regulation.

8A broader approach to the non-legal literature can be found in Malecki (2018), pp. 19 et seq.
9On the beginnings, see Pasquero (2005), pp. 80 et seq.
10Bowen (1953).
11Carroll (1979), pp. 268–292.
12Elkington (1999).
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For this reason, in this paper, we will refer to social responsibility on those
occasions when we deal with commitments voluntarily assumed by companies.
Likewise, when we use the term sustainability, we will be referring to the set of
mandatory rules but also to those elements of social responsibility. In short, these are
two concentric circles. Sustainability encompasses both.

One last caveat to be consistent with our thesis already defended on previous
occasions: although sustainability reporting contains an imperative regulation, this
does not prevent it from continuing to form part of social responsibility.13

2 The Legal Framework for Sustainability Reporting

2.1 Hard Law

Transparency is precisely one of the aspects of sustainability where the evolution
that has taken place within the institution can be best appreciated. As with many
changes in any aspect of evolution, the transition from one phase to another is not
drastic or even reflexive. However, offering an approximation of its stages helps us
to better understand how it has developed.

During the first phase in which social responsibility was outside EU legislation,
companies began to publish sustainability reports. There was no obligation to
publish any document, let alone a specific content to be respected, but as we have
pointed out, transparency is among the elements that make up social responsibility.
Therefore, the companies that have been pioneers in embracing social responsibility
began to publish these reports, generally following the international standards that
already existed at that time.

The next step in the evolution of the duty of transparency is the entry into force of
Directive 2014/95/EU of the European Parliament and of the Council amending
Directive 2013/34/EU as regards disclosure of non-financial information and diver-
sity information by certain large undertakings and groups.

The next milestone was the Commission Communication on Guidelines on
Non-Financial Reporting (Methodology for Non-Financial Reporting).14 The devel-
opment of Non-Financial Reporting Statements came hand in hand this time with
public soft law.

The Directive restricts its scope of application to large undertakings that are
public-interest entities and public-interest entities that are parent undertakings of a
large group, in each case with an average number of employees exceeding 500, on a

13More broadly, Bataller Grau (2023a, b, c).
14DOUE 2017/C 215/01. This Communication is complemented by the Communication (2019/C
209/01): “Guidelines on non-financial reporting: Supplement on climate-related information”
(OJEU, 20 June 2019).
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consolidated group basis. It also focuses on improving the consistency and compa-
rability of non-financial information disclosed in the Union.

As the Directive itself makes explicit, non-financial disclosure is essential for
managing the transition to a sustainable global economy that combines long-term
profitability with social justice and environmental protection. In this context,
non-financial disclosure contributes to measuring, monitoring and managing the
performance of companies and their impact on society. The European Parliament
therefore called on the Commission to come forward with a legislative proposal on
non-financial disclosure by companies, allowing for a high degree of flexibility in
action to take account of the multidimensional nature of corporate social responsi-
bility and the diversity of policies pursued by companies, while having a sufficient
level of comparability to meet the needs of investors and other stakeholders, as well
as the need to provide consumers with easy access to information on the impact of
companies on society.

Thus, a decisive step in the consolidation of the institution was taken from the
mere voluntarism of the initial sustainability reports to the Non-Financial Informa-
tion Statements.

The latest stage in this evolution is the recent reform of transparency introduced
by Directive (EU) 2022/2464 of the European Parliament and of the Council of
14 December 2022, amending Regulation (EU) No. 537/2014, Directive 2004/109/
EC, Directive 2006/43/EC and Directive 2013/34/EU.15

The European Commission committed in the so-called “Green Deal” to review
the non-financial disclosure provisions of Directive 2013/34/EU of the European
Parliament and of the Council. The standard itself states that further progress was
necessary as the Green Deal is the Union’s new growth strategy and relevant,
comparable and reliable sustainability information is unavoidable for the achieve-
ment of its objectives.

The Directive also noted the growing demand for sustainability information and
therefore called for a reform to avoid a widening gap between the information needs
of users and the sustainability information provided by companies, particularly to
investors and civil society actors.

The reform introduced by Directive (EU) 2022/2464 extends to the following
community rules:

• Regulation (EU) No. 537/2014 on specific requirements for the statutory audit of
public interest entities;

• Directive 2004/109/EC on the harmonisation of transparency requirements in
relation to information about issuers whose securities are admitted to trading on a
regulated market;

• Directive 2006/43/EC on statutory audits of annual accounts and consolidated
accounts;

15The Directive provides for a phased entry into force starting with accounting periods beginning
on 1 January 2024, 1 January 2025 and 1 January 2026.
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• Directive 2013/34/EU on the annual financial statements, consolidated financial
statements and related reports of certain types of undertakings.

The material new features introduced by Directive (EU) 2022/2464 are significant
and cross-cutting within existing community accounting law. In my view, the most
noteworthy new features are those set out below.

First, the term “sustainability information” is adopted instead of “non-financial
information,” as the information referred to as such in Directive 2013/34/EU is
increasingly relevant to financial aspects.

Second, the duty of transparency is extended, so that other categories of compa-
nies should be required to report sustainability information. Without claiming to be
exhaustive, large companies and all companies, except for micro-undertakings,
whose securities are admitted to trading on a regulated market in the Union, are
required to report sustainability information. In addition, all companies that are
parents of large groups are required to report sustainability information at the group
level. Finally, third-country companies with significant activity in the EU territory
are also required to provide sustainability information.

Third, the above-mentioned Directive (EU) 2022/2464 states that developments
in this area require the establishment of mandatory common sustainability reporting
standards to ensure that information is comparable and that all relevant information
is disclosed. The content of the reports is therefore further refined and tightened
based on existing experience with the implementation of Directive 2013/34/EU.

Fourth, this information is required to be provided in a pre-established digital
format that facilitates computer processing.

Fifth, we must emphasise that one of the most noteworthy modifications takes
place in the field of verification, going further than the current regime in the field of
this activity, as well as in the requirements demanded of verifiers.

In this vein, a progressive approach is taken to improve the level of verification
required for sustainability reporting, starting with the duty of the statutory auditor or
audit firm to provide an opinion on the compliance of sustainability reporting with
Union requirements on the basis of a limited assurance engagement. That opinion
should express an opinion on the compliance of the sustainability reporting with
Union standards for sustainability reporting, the process carried out by the company
to determine the sustainability reporting in accordance with those standards and the
compliance with the requirement to flag the sustainability reporting.

The auditor should also assess whether the company’s reporting complies with
the reporting requirements of Article 8 of Regulation (EU) 2020/852. To ensure a
common understanding and expectations on what would constitute a reasonable
assurance engagement, the statutory auditor or audit firm should be required to issue
an opinion based on a reasonable assurance engagement on the compliance of
sustainability reporting with EU requirements when the Commission adopts rules
for the reasonable assurance of sustainability reporting by means of delegated acts no
later than 1 October 2028, following an assessment as to whether reasonable
assurance is feasible for auditors and companies.
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In turn, independent verification service providers should be subject to compli-
ance with requirements equivalent to those laid down in Directive 2006/43/EC of the
European Parliament and of the Council as regards the verification of sustainability
reporting, while adapting to the characteristics of independent verification service
providers that do not carry out statutory audits.

Finally, it should be noted that the right of the shareholder (or minority share-
holders) to request an audit of the accounting is now also extended to information on
sustainability.

2.2 Soft Law

As I have been defending, transparency is a core requirement of social responsibility,
there is a need to establish uniform criteria and global standards for the preparation
of the main instrument of transparency in social responsibility: sustainability reports.
Companies must provide objective and verifiable information on their impact on the
triple bottom line: economic, social and environmental. Certainly, all companies are
not the same, so it is not surprising that their social responsibility varies significantly.
It seems clear that its approach in this area will not be the same if it is engaged in
mineral extraction or financial services, nor will it be the same if it focuses its
business on the European Union or is a company with a fully international presence.
However, these divergences should not make us lose sight of the fact that the
effectiveness of the duty of transparency requires a minimum standardisation that
offers precise, comparable and verifiable information, even more so when we refer to
the insurance market, as is the case in this paper.

In the following sections, we will offer a selection of the international standards
that I consider to be the most important in the preparation of sustainability reports,
and as regards material standards, we will limit ourselves to those specific to
insurance companies.

2.2.1 General Standards

2.2.1.1 Global Reporting Initiative

In the field of sustainability reporting, the Global Reporting Initiative (GRI),
founded in Boston in 1997,16 has emerged strongly. Its objective is to create the

16Its promoters were the non-profit organisations Coalition for Environmentally Responsible
Economies (CERES) and the Tellus Institute. The United Nations Environment Programme
(UNEP) was also involved in the establishment of GRI.

Its objective was to create an accountability mechanism to ensure that companies follow the
CERES Principles for Responsible Environmental Conduct. Investors were the original target
audience of the framework.
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conditions for a transparent and reliable exchange of information, for which it
proposes a methodology for the preparation of reports, which has been widely
used in practice. Indeed, the GRI standards are arguably the most widely used
sustainability reporting methodology among multinational companies.

The GRI standards are designed to be used as a set by any organisation that wants
to report on its impacts and how it contributes to sustainable development. The GRI
standards are also a trusted reference for policymakers and regulators around the
world; they encourage and enable credible non-financial reporting by companies
under their jurisdictions.

The GRI system of standards for sustainability reporting is currently structured as
an interrelated system in three distinct series: GRI Universal Standards; GRI Sector
Standards; and GRI Topic Standards.17

In turn, the internal organisation of each of these groups of standards is composed
of GRI 1: Fundamentals 2021 which specifies the requirements that the organisation
that subscribes to use the standards must meet to report against the GRI Standards.
The second group within this category, GRI 2: General Content 2021 includes
content that the subscribing organisation will use to present information on its
reporting practices and other organisational details, such as its activities, governance
and policies. Finally, the third group, GRI 3: Material Issues 2021, provides guid-
ance on how to identify material issues. It also includes content that the organisation
uses to present information about its process for determining material topics, its list
of material topics and how it manages each topic.18

In the case of Sectoral Standards, these are intended to provide information to the
organisation on its potential material issues. The member company shall use the
Sector Standards that apply to its business sectors to determine which material issues
will be reported and the information to be reported in relation to each material issue.

Finally, the Topic Standards include content that each company uses to present
information on the impact of its activities related to certain topics. Each company
will use the Topic Standards according to the list of material topics included in GRI
3.

2.2.1.2 EFRAG

EFRAG is a private association established in 2001 with the encouragement of the
European Commission to serve the public interest. EFRAG extended its mission in
2022 following the new role assigned to EFRAG in the CSRD, providing Technical
Advice to the European Commission in the form of fully prepared draft EU Sus-
tainability Reporting Standards and/or draft amendments to these Standards.19

17Rodes Paredes (2023).
18Rodes Paredes (2023).
19https://www.efrag.org/About/Facts.
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EFRAG’s activities are developing draft EU Sustainability Reporting Standards
and related amendments for the European Commission. EFRAG’s mission is to
serve the European public interest in sustainability reporting by developing and
promoting European views in the field of corporate reporting and by developing
draft EU Sustainability Reporting Standards.20

2.2.1.3 International Auditing and Assurance Standard Board

The International Auditing and Assurance Standard Board (IAASB) is an indepen-
dent standard-setting body that claims to serve the public interest by setting inter-
national auditing, quality assurance and review standards and facilitating
international convergence. In doing so, the IAASB enhances the quality and consis-
tency of accounting practice worldwide and strengthens public confidence in the
auditing and assurance profession.21

Within its portfolio, we highlight the revised International Standard on Assurance
Engagements (ISAE) 3000, as it is the standard used for the verification of sustain-
ability reports. It describes the framework in which control is developed, a detailed
description of the risk management system, and a matrix that specifies the risks
established, the objectives for their control, and the control measures adopted.

2.2.1.4 AccountAbility

AccountAbility22 is an NGO that works with companies, governments and multi-
lateral organisations to promote responsible business practices and improve their
long-term performance, with one of its aims being the promotion of international
standards.

Within this facet, it has issued the AA1000 AS Standard as well as a set of
documents for a better interpretation and implementation of the standard.

The purpose of the AA1000 assurance standard is to support reporting that
follows specific standards, adapted by the reporting organisation. It is designed to
be consistent with and promote the Global Reporting Initiative (GRI) Sustainability
Reporting Guidelines and other related standards.

In addition, this set of standards is designed to complement the work of sustain-
ability reporting specialists, including audits to verify compliance with labour
standards or information related to employment diversity, environmental standards
and carbon emissions, as well as to encourage the use of standards that can improve
the company’s accountability and sustainability.23

20https://www.efrag.org/About/Facts.
21https://www.iaasb.org/.
22https://www.accountability.org/.
23Rabanete Martínez (2023).
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Organisations adopting any part of the AA1000 series commit to the practice of
so-called “inclusivity,” which implies a commitment to identify and understand their
social, environmental and economic outcomes and impacts. It is a commitment to
consider and respond consistently (whether negatively or positively) to the aspira-
tions and needs of stakeholders with regard to the organisation’s policies and
practices, as well as to account for its decisions, actions and impacts. In addition,
the principles outlined in the AA1000 series of standards form the basis on which an
organisation ensures its credibility in relation to fulfilling its commitment to
accountability.24

2.2.2 Material Standards Specific to the Insurance Sector

2.2.2.1 The Principles of Responsible Investment

In this section, we must begin with the Principles for Responsible Investment, as it is
a widespread standard among companies operating in the financial markets, such as
insurance companies. The Principles for Responsible Investment are an initiative of
investors in collaboration with the United Nations Environment Programme Finance
Initiative and the UN Global Compact.25

The Principles for Responsible Investment are addressed to institutional investors
in a broad sense, including asset owners, investment managers and other investment
service providers, irrespective of their size.26

Network members are committed, as institutional investors, to orient their activity
towards the best interests of investors with long-term performance in mind. Crucial
to this fiduciary role is the incorporation of environmental, social and corporate
governance issues into the analysis of investment portfolios (to varying degrees
across companies, sectors, regions, asset classes and over time). It is also believed
that the application of the Principles for Responsible Investment can better align
investors with broader societal goals. The international network of members aims to
put the Principles for Responsible Investment into practice. It aims to understand the
impact that environmental, social and corporate governance issues have on

24Rabanete Martínez (2023).
25Ban Ki-moon, in his tenure as UN Secretary-General, stated: “Sustainability is a global imper-
ative. It is my top priority as Secretary-General and the UN believes that investors have an essential
role to play in achieving it. Until recently, the implications of sustainability for investors and
financial markets were little understood and largely overlooked. The UN-backed Principles for
Responsible Investment have helped to address this gap by highlighting the financial relevance of
environmental, social and governance (ESG) issues, as well as providing the global investment
community with a framework to contribute to the development of a more stable and sustainable
financial system.”

https://www.unpri.org.
26Marimón Durá (2023).
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investments and to advise members on how to integrate these issues into their
investment and ownership decisions.

The Principles for Responsible Investment are specified in six maxims:
1. Integration incorporate ESG issues into investment analysis and decision-

making processes.27

2. Engagement be active owners and incorporate ESG issues into ownership
policies and practices.28

3. Transparency seek appropriate disclosure on ESG issues by the entities in
which invest.29

4. Acceptance promote acceptance and implementation of the principles within
the investment industry.30

5. Cooperation work together to enhance effectiveness in implementing the
principles.31

6. Report each report on activities and progress towards implementing the
principles.32

27Possible actions: Address ESG issues in investment policy statements; Support development of
ESG-related tools, metrics, and analyses; Assess the capabilities of internal investment managers to
incorporate ESG issues; Assess the capabilities of external investment managers to incorporate ESG
issues; Ask investment service providers (such as financial analysts, consultants, brokers, research
firms, or rating companies) to integrate ESG factors into evolving research and analysis; Encourage
academic and other research on this theme; Advocate ESG training for investment professionals.
28Possible actions: Develop and disclose an active ownership policy consistent with the principles;
Exercise voting rights or monitor compliance with voting policy (if outsourced); Develop an
engagement capability (either directly or through outsourcing); Participate in the development of
policy, regulation, and standard setting (such as promoting and protecting shareholder rights); File
shareholder resolutions consistent with long-term ESG considerations; Engage with companies on
ESG issues; Participate in collaborative engagement initiatives; Ask investment managers to
undertake and report on ESG-related engagement.
29Possible actions: Ask for standardised reporting on ESG issues (using tools such as the Global
Reporting Initiative); Ask for ESG issues to be integrated within annual financial reports; Ask for
information from companies regarding adoption of/adherence to relevant norms, standards, codes of
conduct or international initiatives (such as the UN Global Compact); Support shareholder initia-
tives and resolutions promoting ESG disclosure.
30Possible actions: Include principles-related requirements in requests for proposals (RFPs); Align
investment mandates, monitoring procedures, performance indicators and incentive structures
accordingly (for example, ensure investment management processes reflect long-term time horizons
when appropriate); Communicate ESG expectations to investment service providers; Revisit
relationships with service providers that fail to meet ESG expectations; Support the development
of tools for benchmarking ESG integration; Support regulatory or policy developments that enable
implementation of the principles.
31Possible actions: Support/participate in networks and information platforms to share tools, pool
resources, and make use of investor reporting as a source of learning; Collectively address relevant
emerging issues; Develop or support appropriate collaborative initiatives.
32Possible actions: Disclose how ESG issues are integrated within investment practices; Disclose
active ownership activities (voting, engagement, and/or policy dialogue); Disclose what is required
from service providers in relation to the principles; Communicate with beneficiaries about ESG
issues and the principles; Report on progress and/or achievements relating to the principles using a

Sustainability Reporting Regulation: A Perspective on Insurance Market 33



2.2.2.2 Principles for Sustainable Insurance

The initiative for the development of the Principles for Sustainability in Insurance
began following a series of research studies conducted by the United Nations
Environment Programme Finance Initiative (UNEP FI) between 2006 and 2009.
The research focused on risks and opportunities in the insurance sector related to
environmental, social and corporate governance issues. The development of the
principles was overseen and managed by the UNEP FI insurance industry, observer
institutions and the UNEP FI Secretariat.33

The Principles for Sustainable Insurance (PSI) aim to establish a cross-cutting
framework that covers all aspects of the insurance company, both in its internal and
external relations. A new long-term insurance business culture is thus advocated, not
only from a financial point of view, but also from a non-financial point of view,
i.e. according to the impact of its activity on the environment in which it operates.
Therefore, these principles affect the company’s relations with all stakeholders such
as shareholders, customers, and governments, but also its internal development,
whether through the integration of ESG issues in its management or the development
of new types of risk management products and services.34

Sustainable insurance, it is advocated, is a strategic approach in which all
activities in the insurance value chain, including interactions with all stakeholders,
are conducted in a responsible and forward-looking manner by identifying,
assessing, managing and monitoring risks and opportunities associated with envi-
ronmental, social and governance issues. Sustainable insurance aims to reduce risk,
develop innovative solutions, improve business performance and contribute to
environmental, social and economic sustainability.35

The principles are:36

1. Embed environmental, social and corporate governance issues relevant to the
insurance business into the decision-making process.

2. Work with clients and business partners to raise awareness of environmental,
social and corporate governance issues, manage risk and develop solutions.

3. Collaborate with governments, regulators and other key stakeholders to promote
widespread action across society on environmental, social and corporate gover-
nance issues.

4. Demonstrate accountability and transparency in regularly publicly disclosing
progress in the implementation of the principles.

comply-or-explain approach; Seek to determine the impact of the principles; Make use of reporting
to raise awareness among a broader group of stakeholders.
33https://www.unepfi.org/psi/wp-content/uploads/2013/06/PSI-document_Spanish.pdf.
34Vercher Moll (2023).
35https://www.unepfi.org/psi/wp-content/uploads/2013/06/PSI-document_Spanish.pdf.
36https://www.unepfi.org/psi/wp-content/uploads/2013/06/PSI-document_Spanish.pdf.
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Finally, the Principles for Sustainable Insurance are stand-alone principles that
can be adopted by any insurance company, but they are directly linked to the
Principles for Responsible Investment, which focus on the risks and opportunities
associated with ESG issues. Thus, as an institutional investor, insurance companies
should compose a portfolio of investments that are ESG in nature, but without
forgetting the levels of solvency required of them.37

3 Insurers as Public-Interest Entities

Directive 2013/34/EU of the European Parliament and of the Council of 26 June
2013 on the annual financial statements, consolidated financial statements and
related reports of certain types of undertakings, amending Directive 2006/43/EC of
the European Parliament and of the Council and repealing Council Directives
78/660/EEC and 83/349/EEC—Directive 2013/34/EU on the annual financial
statements—differentiates in its Art. 3 between micro undertakings,38 small under-
takings,39 medium-sized undertakings40 and large undertakings.41 This classification
leads to greater accounting rigour as the size of the undertakings increases.

However, it is worth starting by explaining that from the point of view of
accounting and auditing regulations, insurance entities are public-interest entities
(Art. 2.1 Directive 2013/34/EU on the annual financial statements).

This qualification implies submission to the highest accounting standards regard-
less of the size of the company. In other words, insurance companies cannot be
covered by the simplified regime even if their figures would allow such a classifi-
cation. The legislator’s mandate is fully consistent with the financial intermediation
function they perform in the market.

37Vercher Moll (2023).
38Undertakings which on their balance sheet dates do not exceed the limits of at least two of the
three following criteria: (a) balance sheet total: EUR 350,000; (b) net turnover: EUR 700,000;
(c) average number of employees during the financial year: 10.
39Undertakings which on their balance sheet dates do not exceed the limits of at least two of the
three following criteria: (a) balance sheet total: EUR 4,000,000; (b) net turnover: EUR 8,000,000;
(c) average number of employees during the financial year: 50.

Member States may define thresholds exceeding the thresholds in points (a) and (b) of the first
subparagraph. However, the thresholds shall not exceed EUR 6,000,000 for the balance sheet total
and EUR 12,000,000 for the net turnover.
40Undertakings which are not micro-undertakings or small undertakings and which on their balance
sheet dates do not exceed the limits of at least two of the three following criteria: (a) balance sheet
total: EUR 20,000,000; (b) net turnover: EUR 40,000,000; (c) average number of employees during
the financial year: 250.
41Undertakings which on their balance sheet dates exceed at least two of the three following criteria:
(a) balance sheet total: EUR 20,000,000,000; (b) net turnover: EUR 40,000,000,000; (c) average
number of employees during the financial year: 250.
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Article 19a Directive 2013/34/EU on the annual financial statements is the
regulatory provision for sustainability reporting. Article 19a.7 Directive 2013/34/
EU on the annual financial statements establishes an important exception here by
exempting small and medium-sized insurance undertakings from sustainability
reporting before the financial year 2028. In such cases, the undertaking shall,
nevertheless, briefly state in its management report why the sustainability reporting
was not provided.

Captive insurance and captive reinsurance entities42 also benefit from a simplified
transparency regime. This is also a logical legislative option given that these entities
are part of the risk management strategy of large corporate groups, and therefore it is
the group that defines their sustainability policies.

The other inescapable precept under this heading is Art. 29 of Directive 2013/34/
EU on the annual financial statements dedicated to consolidated sustainability
reporting. Thus, parent undertakings of a large group shall include in the consoli-
dated management report information necessary to understand the group’s impacts
on sustainability matters, and information necessary to understand how sustainabil-
ity matters affect the group’s development, performance and position.

Finally, the Directive itself provides for an exemption from sustainability
reporting when certain subsidiaries or parent companies that are already included
in the report of another entity also meet certain requirements.43

4 Sustainability Reporting Is a Duty

Directive 2014/95/EU of the European Parliament and of the Council of 22 October
2014 amending Directive 2013/34/EU makes the publication of sustainability
reportsmandatory. Consequently, the interpretation of the regulations in force leaves
no doubt in this regard by requiring companies to draw up and subsequently
communicate them. It is not a power, but a duty. This is clear from the literal
wording of Articles 19a and 29a of Directive 2013/34/EU on the annual financial
statements when it uses the expression “shall include.”

However, this duty is not imposed urbi et orbi, as is usual in commercial law
regulations. There are exceptions to the subjective scope, as described above.

In short, the above regime leads us to conclude that the community legal system
imposes on certain insurance companies a duty of transparency that is fully imper-
ative. For this reason, I cannot agree with the characterisation of the current regime
as a soft law that some doctrine makes of it. The wording of Directive 2014/95/EU
leaves no doubt in this regard. Consequently, the aforementioned precepts are fully
mandatory with respect to companies that meet the aforementioned requirements.

42Article 13 Directive 2009/138/EC of the European Parliament and of the Council of 25 November
2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II).
43Articles 19 a.9 and 29 a.8 Directive 2013/34/EU on the annual financial statements.
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5 The Areas and Content to be Included in Sustainability
Reporting

Having affirmed the imposition of a duty of transparency, it remains to specify its
content. The task is arduous and diverse because it requires tackling various prob-
lems, some of them intricate.

Beginning with the delimitation of the areas that make up the institution of social
responsibility, it should be noted that companies enjoy very wide freedom to
configure the commitments they intend to assume as a result of the primacy of
voluntariness. However, it is no less true that not every activity can be classified as
social responsibility. It is therefore necessary to define the boundaries of social
responsibility.

UE legislator, when delimiting those matters that are included within sustainabil-
ity, has opted to list certain areas, without subsequently demanding greater require-
ments for their qualification. Therefore, if the matter is within the areas listed by
the UE legislator, its integration within sustainability is automatic, given that it is the
regulator itself that grants it this nature.

However, the list of areas that form part of social responsibility must be formed
from the integration of two regulatory blocks: the first is the aforementioned
Directive 2013/34/EU on the annual financial statements and its implementing
regulations, in which EFRAG is called upon to play a leading role, as the Directive
itself anticipates; the second is Regulation (EU) 2019/2088 of the European Parlia-
ment and of the Council of 27 November 2019 on sustainability-related disclosures
in the financial services sector44 and its implementing regulations, where intense
taxonomy work has been carried out.

The integration of Regulation (EU) 2019/2088 of the European Parliament and of
the Council of 27 November 2019 on sustainability-related disclosures in the
financial services within the regulatory block that defines social responsibility is
convenient from the point of view of legislative policy, as it would be distorting to
diverge the areas that make up the accountability of social responsibility and the
areas to be considered to achieve the qualification of socially responsible investment.
This has been understood in Art. 29b Directive 2013/34/EU on the annual financial

44Article 2.17 Regulation (EU) 2019/2088 of the European Parliament and of the Council of
27 November 2019 on sustainability-related disclosures in the financial services sector: ‘sustainable
investment’ means an investment in an economic activity that contributes to an environmental
objective, as measured, for example, by key resource efficiency indicators on the use of energy,
renewable energy, raw materials, water and land, on the production of waste, and greenhouse gas
emissions, or on its impact on biodiversity and the circular economy, or an investment in an
economic activity that contributes to a social objective, in particular an investment that contributes
to tackling inequality or that fosters social cohesion, social integration and labour relations, or an
investment in human capital or economically or socially disadvantaged communities, provided that
such investments do not significantly harm any of those objectives and that the investee companies
follow good governance practices, in particular with respect to sound management structures,
employee relations, remuneration of staff and tax compliance.
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statements where an express reference is made to the aforementioned Regulation
(EU) 2019/2088, and it is also included within its scope of application in Art.
1 Regulation (EU) 2020/852 of the European Parliament and of the Council of
18 June 2020 on the establishment of a framework to facilitate sustainable invest-
ment and amending Regulation (EU) 2019/2088.

Similarly, Article 29 b (5) of Directive 2013/34/EU on the annual financial
statements calls for the implementing rules to take into account global
standardisation initiatives relating to the presentation of information—the main
ones discussed above—as well as other community standards and soft law
instruments.

The list of contents that make up social responsibility is quite numerous—there
are a large number of them—and complex—given that it is currently not possible to
offer a unified methodology for their implementation. These contents are organised
around the three areas that give socially responsible investment its name (ESG =
environmental, social and governance), which allows at least a minimum of
organisation.

However, the above list of contents is not exhaustive, as it admits the inclusion of
any other content that the company considers relevant. We must therefore address a
key question to provide a reliable answer to the object of our analysis: whether the
mere inclusion in sustainability reporting allows the commitment to be classified as
social responsibility.

An affirmative answer would mean adopting a formal criterion, which would
imply that the mere inclusion per se of a matter in sustainability reporting would
entail its qualification as social responsibility. In my opinion, this has not been the
position of EU legislator, which, on the other hand, seems to be the most coherent
thing to do. The absence of a closed structure in sustainability reporting, the
preference for a management report that integrates non-financial information, the
difficulties in the conceptual delimitation of social responsibility, and even the
advocated flexibility that should shape the institution are decisive factors in refusing
a merely formal qualification.

Having discarded this hermeneutic, in my opinion, it would have been advisable
for the legislator to have adopted some criterion or criteria that would have allowed a
clear decanting of the commitment independently of the interest group or area to
which they are addressed. In my point of view, this omission can only be mitigated
by the dogmatic construction of the concept of social responsibility. It is not by
chance that we have directed our efforts to conceptualise the institution from a
private law perspective, which allows us to refer to what has already been said.45

By way of conclusion, we can say that the classification of a commitment within
social responsibility derives from its inclusion in the list of contents provided by EU
regulations. However, these contents do not make up the entire perimeter of social
responsibility, thus other matters can be included within sustainability reporting,
without the regulator providing us with any requirement or element to guide the

45On the conceptual construction and its significance, more broadly, Bataller Grau (2017).
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interpreter’s work. This omission on the part of the legislator should not lead to its
qualification being merely formally included in sustainability reporting but should
be resolved by integrating it into the dogmatic concept of social responsibility.

6 The Information Is Not Financial

A relevant issue within transparency in social responsibility lies in the clear differ-
ence between financial and non-financial information. The former focuses on,
without aspiring at this point to be exhaustive, “. . . a true and fair view of the
undertaking’s assets, liabilities, financial position and profit or loss” (Art. 4.3
Directive 2013/34/EU on the annual financial statements). Social responsibility, on
the other hand, deals with policies, risk mitigation, stakeholder concerns and even
values. It is therefore not surprising that how one and the other information should be
presented should simply be different. A diverse subject matter should entail account-
ability tailored to the specificities of each. And all of this without pretending to deny
the increasingly evident connection between the two.

Consequently, the regulation cannot be limited to providing us with a mere
catalogue of contents. For this reason, the current regime on the duty of transparency
takes a new step towards specifying its purpose: the main points that sustainability
reporting must contain are introduced to specify the key performance indicators.

6.1 Main Points

The current legal regime on the subject is again to be found in Articles 19a and 29 of
Directive 2013/34/EU on the annual financial statements. This is also where the main
points are set out, without which the contents would be empty. The standard sets out
the various milestones that must be reflected in all sustainability reporting:

(a) a brief description of the undertaking (or group)’s business model and strategy,
including:

1. the resilience of the undertaking (or group)’s business model and strategy in
relation to risks related to sustainability matters;

2. the opportunities for the undertaking (or group) related to sustainability
matters;

3. the plans of the undertaking (or group), including implementing actions and
related financial and investment plans, to ensure that its business model and
strategy are compatible with the transition to a sustainable economy and with
the limiting of global warming to 1.5 °C in line with the Paris Agreement
under the United Nations Framework Convention on Climate Change
adopted on 12 December 2015 (the “Paris Agreement”) and the objective
of achieving climate neutrality by 2050 as established in Regulation
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(EU) 2021/1119 of the European Parliament and of the Council, and, where
relevant, the exposure of the undertaking to coal-, oil- and gas-related
activities;

4. how the undertaking (or group)’s business model and strategy take account of
the interests of the undertaking’s stakeholders and of the impacts of the
undertaking (or group) on sustainability matters;

5. how the undertaking (or group)’s strategy has been implemented with regard
to sustainability matters;

(b) a description of the time-bound targets related to sustainability matters set by the
undertaking (or group), including, where appropriate, absolute greenhouse gas
emission reduction targets at least for 2030 and 2050, a description of the
progress the undertaking (or group) has made towards achieving those targets,
and a statement of whether the undertaking (or group)’s targets related to
environmental factors are based on conclusive scientific evidence;

(c) a description of the role of the administrative, management and supervisory
bodies with regard to sustainability matters, and of their expertise and skills in
relation to fulfilling that role or the access such bodies have to such expertise and
skills;

(d) a description of the undertaking (or group)’s policies in relation to sustainability
matters;

(e) information about the existence of incentive schemes linked to sustainability
matters which are offered to members of the administrative, management and
supervisory bodies;

(f) a description of:

1. the due diligence process implemented by the undertaking (or group) with
regard to sustainability matters, and, where applicable, in line with Union
requirements on undertakings (or group) to conduct a due diligence process;

2. the principal actual or potential adverse impacts connected with the under-
taking (or group)’s own operations and with its value chain, including its
products and services, its business relationships and its supply chain, actions
taken to identify and monitor those impacts, and other adverse impacts which
the undertaking is required to identify pursuant to other Union requirements
on undertakings to conduct a due diligence process;

3. any actions taken by the undertaking (or group) to prevent, mitigate, reme-
diate or bring an end to actual or potential adverse impacts, and the result of
such actions;

(g) a description of the principal risks to the undertaking (or group) related to
sustainability matters, including a description of the undertaking (or group)’s
principal dependencies on those matters, and how the undertaking (or group)
manages those risks;

(h) indicators relevant to the disclosures referred to in points (a) to (g).

The main points, therefore, are the very core of the duty of transparency. Only by
analysing them is it possible to gain an insight into the social responsibility actually
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practised by the company. The areas and content mark the playing field, but only the
main points can provide transparency on the social responsibility of a particular
entity or group of companies.

To this end, we have opted for a dynamic vision of social responsibility in which,
from the necessary starting point, the business model, each of the steps taken is
reflected in the results achieved and their subsequent verification. It is important not
to lose sight of the fact that each business model poses very different challenges with
regard to social responsibility. The risks to which an insurance company is subject
differ from those of a petrochemical company or a real estate developer. But even
within the same insurance companies, the possible variations are also significant, as
not all of them deal with the same lines of business or even have the same products.
If we add to these different structures in the value chain, intense
internationalisation—or the lack of it—more or less contact with consumers, etc.,
we can clearly see that attempting an all-encompassing systematisation of all the
possibilities is an unmanageable task.

However, as in any duty of transparency, results are a central element. The
uniqueness of social responsibility is that the results come from the key performance
indicators that are implemented in the process. We must therefore address them.

6.2 Key Performance Indicators

The key performance indicators (KPI) are those methodologies adopted by the
company to measure the degree of compliance with the social responsibility policies,
allowing them to be monitored and verified. This is a point to be included in
sustainability reporting to obtain results that enable an evaluation of the social
responsibility sponsored by the entity.

In my opinion, this is one of the most important issues in the definition of
sustainability: the debate between flexibility and regulation.

Some would argue that flexibility should prevail, which means that it is easier for
companies to determine their own KPI. The only obligation would then be to reflect
them in sustainability reporting.

However, if this freedom extends to KPI, there is a clear weakness in the duty of
transparency. The credibility of any reporting system depends on its ability to
provide a true and fair picture. Therefore, the quality and adequacy of the results
are a crucial element for its evaluation. This is where the importance of KPI emerges
as the chosen method for obtaining results. Policy review requires the analysis of
data that are created from the prior specification of indicators.

The corollary of the above is that the lack of an original normative specification of
the methodology to be followed to achieve the results empowers the company to
predetermine it. It is easy to deduce that an expert in the field can achieve the desired
results for the image of a corporation if he can choose the methodology to be applied.
If KPI can be freely defined, the danger of greenwashing is obvious.
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The opposite option—prior regulation of KPI and the methodologies for their
measurement—means curtailing—though not completely avoiding—the danger of
greenwashing. However, it is also clear that it implies greater rigidity in an area that
is otherwise very difficult to homogenise—each entity has its own idiosyncrasies,
even if the corporate purpose is identical. This objection is compounded by its
novelty, which poses major challenges to its standardisation.

Having said this, at this point, we must mention the important regulatory effort
that has been made within the European Union. I will limit myself here to outlining
the following implementing regulations, as I consider them to be the most relevant
when it comes to specifying KPI:

1. Commission Delegated Regulation (EU) 2021/2139 of 4 June 2021
supplementing Regulation (EU) 2020/852 of the European Parliament and of
the Council by establishing the technical screening criteria for determining the
conditions under which an economic activity qualifies as contributing substan-
tially to climate change mitigation or climate change adaptation and for deter-
mining whether that economic activity causes no significant harm to any of the
other environmental objectives.

Articles 10 and 11 Regulation (EU) 2020/852 of the European Parliament and
of the Council of 18 June 2020 on the establishment of a framework to facilitate
sustainable investment, and amending Regulation (EU) 2019/2088 required the
Commission to adopt delegated acts establishing the technical selection criteria
for determining the conditions under which a specific economic activity can be
considered to contribute substantially to climate change mitigation or adaptation,
respectively, and to establish, for each relevant environmental objective provided
for in Art. 9 Regulation (EU) 2020/852, technical selection criteria for determin-
ing whether that economic activity does not cause significant harm to one or more
of those environmental objectives.

The technical selection criteria for determining whether an economic activity
contributes substantially to climate change mitigation or adaptation should ensure
that the economic activity has a positive impact on the climate objective or
reduces the negative impact on the climate objective.

These technical screening criteria should therefore relate to the thresholds or
performance levels that the economic activity must reach in order to be consid-
ered as making a substantial contribution to one of these climate objectives. The
technical selection criteria relating to the “do no significant harm” principle
should ensure that the economic activity does not have a significant negative
environmental effect.

Accordingly, these technical selection criteria should specify the minimum
requirements that the economic activity must meet in order to be considered
environmentally sustainable.

The technical selection criteria for determining under which conditions an
economic activity can be considered as making a substantial contribution to
climate change mitigation should reflect the need to avoid greenhouse gas
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emissions, to reduce greenhouse gas emissions or to enhance greenhouse gas
removals and long-term carbon dioxide storage.

It is therefore appropriate to focus first on those economic activities and sectors
that have the greatest potential to achieve these objectives. The choice of those
economic activities and sectors should be based on their contribution to overall
greenhouse gas emissions and on evidence regarding their potential to contribute
to avoiding the generation of greenhouse gas emissions, reducing greenhouse gas
emissions or contributing to the removal of greenhouse gases, or to facilitate
avoidance, reduction, removal or long-term storage in other activities.

2. Commission Delegated Regulation (EU) 2021/2178 of 6 July 2021
supplementing Regulation (EU) 2020/852 of the European Parliament and of
the Council by specifying the content and presentation of information to be
disclosed by undertakings subject to Articles 19a or 29a of Directive 2013/34/
EU concerning environmentally sustainable economic activities and specifying
the methodology to comply with that disclosure obligation.

The purpose of this Delegated Regulation is to implement Art. 8 of Regulation
(EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on
the establishment of a framework to facilitate sustainable investment and
amending Regulation (EU) 2019/2088. Indeed, Art. 8.1 of the aforementioned
Regulation (EU) 2020/852 requires companies obliged to issue sustainability
reports to disclose how and to what extent the company’s activities are associated
with environmentally sustainable economic activities.

In turn, Art. 8.2 Regulation (EU) 2020/852 requires non-financial companies
to disclose information on the proportion of turnover, investments in fixed assets
and operating expenses (KPI) of their activities related to assets or processes
linked to environmentally sustainable economic activities. This provision, how-
ever, did not specify equivalent KPI for financial undertakings, i.e. credit insti-
tutions, asset managers, investment services firms and insurance and reinsurance
undertakings.

It was therefore necessary to supplement Art. 8 of Regulation (EU) 2020/852 to
specify KPI that apply to financial undertakings and to specify in more detail the
content and presentation of the information to be disclosed by all undertakings, as
well as the methodology for complying with such disclosure.

It was also necessary to ensure a uniform application of the disclosure require-
ments laid down in Article 8(2) Regulation (EU) 2020/852 by non-financial com-
panies subject to sustainability reporting. Accordingly, rules should be laid down to
further specify the content and presentation of the information provided in Art.
8 Regulation (EU) 2020/852, including the methodology for complying with those
rules. To enable investors and the public to properly assess the proportion of
environmentally sustainable economic activities (“taxonomy-compliant activities”)
of non-financial undertakings, non-financial undertakings should be required to
disclose which of their economic activities comply with the taxonomy. In addition,
it was necessary to disclose to which environmental objectives these activities
contribute significantly. Therefore, non-financial companies were also required to
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provide a breakdown in KPI of the proportion of activities that conform to the
taxonomy on the basis of each environmental objective to which those activities
contribute substantially.

The standard establishes a series of annexes in which, on the one hand, KPI are
developed and, on the other, the template for publishing the aforementioned results
is provided for non-financial institutions, as well as for each type of financial
institution (credit institutions, investment services institutions, insurance companies,
etc.).

In short, the above regime has given rise to a treatment of KPI in which, in
addition to those regulated by the aforementioned regulations, there may be others
that the institutions adopt voluntarily in those areas where the primacy of freedom
still prevails. On the latter, international standards will be called upon to play a
leading role.

6.3 The Impossible Balancing Between Values

The title of this section seems obvious, but I believe it is pertinent to stress that
reporting is about non-financial information. The intensity with which the concep-
tual construction generated around accounting permeates sustainability reporting is
enormous. However, we must reiterate that despite their concomitance, their pur-
poses and objects are different, so the methodology and therefore the results should
present notable differences.

A clear exponent of our assertion lies in the impossible balancing of values.
Indeed, accounting and financial information is ultimately centred on a
fungible good: money. Consequently, its fungibility allows a balance between the
different accounting records. In other words, a company’s profits can come from an
infinite number of combinations of accounting records. We are dealing with money,
so it makes no difference in this context what combination results if it finally
produces a distributable profit. The same conclusion applies to the reduction of
share capital: it makes no difference which account in the balance sheet supports the
required minimum balance between share capital and net book equity. If the figures
respect the required minimum, the requirement is fulfilled, irrespective of possible
mismatches between assets and liabilities in the balance sheet.

Social responsibility cannot be understood in the same way. We are talking about
values that are neither compensable nor interchangeable. In my opinion, a company
cannot aspire to be socially responsible for planting 1000 trees if it simultaneously
allows child labour within its value chain. Similarly, we do not believe that a
company that gives a book on women’s day to its staff on women’s empowerment,
without at the same time adopting measures that avoid a high impact on the
environment, should receive this qualification either.

Social responsibility is concerned with respecting values, beyond the fact that
accountability through sustainability reporting requires the determination of indica-
tors that can then be contrasted in most cases through quantitative results. The
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commitment that social responsibility demands in the fulfilment of values must be
global, without the achievements in one country or area being able to compensate for
the losses in other places or areas.

There is nothing to prevent an insurer from placing greater emphasis on some
areas over others. For example, an insurer that focuses most of its branch on motor
liability insurance may differ from an insurer that specialises in health insurance. It
would come as no surprise that the motor insurance company would promote road
safety campaigns, while the health insurer would support sports programmes.

Given the above, the balance that any entity must provide in each of the areas,
indeed, in each of the contents, should respect minimum results. Affirmation that
finds first support in the principle of “do no significant harm” of Art. 2a Regulation
(EU) 2019/2088 of the European Parliament and of the Council of 27 November
2019 on sustainability-related disclosures in the financial services sector.

Furthermore, this thesis finds a new argument in the duty to prevent, mitigate,
remedy and redress mentioned in Articles 19a f) and 29a f) of Directive 2013/34/EU
on the annual financial statements.

7 Conclusions

The duty of transparency that sustainability entails has led to a paradigm shift in the
information that companies provide to the market. However, its regulatory frame-
work is still evolving. Only if we manage to give it credibility will sustainability
become an efficient institution. It is therefore essential to be aware of both the hard
law and soft law instruments that are shaping the legal regime of sustainability
reporting.
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Sustainability of the EU Insurance Markets
and Adequacy of Insurance Regulations:
Solvency II and ESG

Marcin Kawiński

1 Introduction

In most cases, defining the sustainability of insurance leads to different aspects of
fulfilling insurance needs and contracts. Sophisticated risk-based regulations, like
Solvency II [Directive 2009/138/EC of the European Parliament and of the Council
of 25 November 2009 on the taking-up and pursuit of the business of Insurance and
Reinsurance (SII)], or the U.S. equivalent, known as the “Insurance Financial
Solvency Frame” (Lindberg & Seifert 2015; Zweifel & Eisen 2012, p. 335), provide
numerous perspectives on insurance entities’ challenges with sustainability. As
regulators and supervisors rightly put solvency into a sustainability framework
(Van Hulle 2019, p. 10), the sustainability analysis of particular markets can be
narrowed to ratios based on micro-prudential-like ratios: solvency capital require-
ments, compositions of own funds or investment assets quality.

However, the concept of sustainability is now becoming even more complex with
sustainable finance approaching. Financial markets are in the middle of a shift from
CSR (Corporate Social Responsibility) to ESG (Environmental, Social and Gover-
nance). It is worth mentioning that the idea of CSR has not been widespread in less
developed markets (Arraiano & Hategan 2019). That is why the concept of ESG is
the first genuine attempt to introduce sustainable finance for such markets. ESG
interferes considerably with insurance market sustainability within many planes,
from both supply and demand perspectives. Regulations on ESG [i.e. CSRD (cor-
porate sustainability reporting directive), 2022/2464/EU and NFRD (non-financial
reporting directive), 2014/95/EU) are then necessary follow-up to insurance finan-
cial solvency-like rules.
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Risk-based regulations, like Solvency II, assume a particular level of market
development (Van Hulle 2019, p. 9). It is necessary to match regulatory measures
with market potential. From this perspective, the European Union regulations must
satisfy very different markets. Although, regarding rules, it is possible to take a
minimum harmonisation approach, maximum harmonisation is considered the only
option for micro-prudential rules (Van Hulle 2019). The same applies to ESG
regulations. However, the reasoning can be slightly different. However, regardless
of this aspect, for some countries, the regulations can be overstated.

Within the EU insurance market, the countries that potentially lag in this regard can
be identified based on fundamental insurance market development ratios (Outreville
1996; Prokopjeva et al. 2020; look also Born & Bujakowski 2022). In this chapter, this
group has been identified as the CEE countries. The group of CEE countries has various
typologies. For clarity in this text, the CEE countries are considered the so-called New
Member States of the European Union: Bulgaria, Croatia, Czech Republic, Estonia,
Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, and Slovenia.

The sustainability of the EU insurance markets measured with the solvency ratios
varies among Member States of the European Union, and the ESG issues are
sometimes underdeveloped. This text aims to analyse two aspects of sustainability
within the EU countries’ insurance market, measured with solvency ratios and some
unique features linked to ESG. Issues identified within solvency analysis are also
eminent in examining ESG aspects. Both aspects of sustainability are confronted
with regulations and their suitability.

2 The Overview of the EU Insurance Market

The overview of the EU insurance markets’ main indicators shows a lower level of
development among the CEE markets.1 Gross written premium confronted with
GDP reaches a smaller value than the other EEA countries, as demand for insurance
depends on wealth (Table 1). Gross written premium per capita is also worse due to
the low purchasing power.

Low spending on insurance suggests the dominance of basic, very often manda-
tory insurance products. Table 2 proves this guess. Within the EU market, the share
of motor third-party liability insurance within non-life insurance is much higher in
the CEE countries. This product used to be a stable base for local insurance products.
However, due to safety developments, the number of car collisions and accidents is
decreasing. On the other hand, the costs of repair are increasing. Overall, the
importance of motor third-party liability insurance should fall in the long term
(Deloitte 2016; McKinsey & Company 2022).

1CEE countries transformed from centrally planned economies into market-oriented ones during the
1990s, lagging in many areas of financial markets (Setiawan et al. 2021). The CEE financial markets
have achieved many successes and still have room for potential growth. However, at the same time,
there are still signs of the past.
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The following interesting pattern is the concentration of the insurance market. In
the CEE countries, past monopolistic features are still visible. Monopolistic insurers
were taken over by foreign capital or continued the activity within the market
framework. Regarding capital origin, the outcome is quite clear. The concentration
index for the first three non-life and life insurance undertakings is much higher in the
CEE countries than in other EU markets (Figs. 1 and 2). It is also statistically
significant (Mann-Whitney test—0.005 and 0.18). The difference in concentration
index for the first five and ten insurance undertakings is not statistically significant.

Higher concentration in the CEE countries makes competition policy very needed
(Koltay et al. 2022). Mergers and acquisitions are intense, significantly beyond the
group of the most prominent entities (Deloitte 2020). At the beginning of the market
opening, foreign capital used the opportunity to enter the new market. However, not
all reached sufficient market share or found better opportunities elsewhere.

When monopolistic insurers continue the activity within a market framework,
such markets can be more exposed to solvency issues. Local politicians distort
governance standards in the past monopolies due to capital ties. Foreign capital
sometimes took over the past monopoly, which has also influenced the concentration
index. In both scenarios, the monopolistic past seems to be a load.

3 Effectiveness of Solvency II and ESG Regulations Within
the EU Insurance Market

A simple analysis of primary insurance market ratios is just one of the possible
analysis perspectives of development study (Kunreuther et al. 2009). This chapter,
however, investigates the maturity of the CEE insurance market considering the

Table 1 Gross written pre-
mium as % of GDP and per
capita in 2021 [EUR, %]

EEA CEE EEA without CEE

Gross written premium as % of GDP

Mean 2.5 1.7 2.9

Median 2.5 1.7 2.2

Gross written premium per capita

Mean 1238 89 1904

Median 370 88 831

Source: own calculations based on publicly available EIOPA’s
data
Note: level of significance for Mann-Whitney test (CEE vs EEA
without CEE)—0.005 and <0.001

Table 2 Share of motor third-party liability insurance within non-life insurance [2021, in %]

EEA CEE EEA without CEE

Mean 22.0 29.9 17.4

Median 23.2 31.1 15.0

Source: own calculations based on publicly available EIOPA’s data
Note: level of significance for Mann-Whitney test (CEE vs EEA without CEE)—0.008
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adequacy of the Solvency II and ESG regulations compared to the rest of the
EU. Generally, legal rules follow the market or try to shape future trends.
European regulations are unique as they comprise regulatory needs. There is an
assumption that European regulations adopt a specific standard of market

Fig. 1 Mean and median of concentration index for the first three, five, and ten non-life insurance
undertakings in 2021 in EEA [in %] (Source: own calculations based on publicly available EIOPA’s
data)

Fig. 2 Mean and median of concentration index for the first three, five, and ten life insurance
undertakings in 2021 in EEA [in %] (Source: own calculations based on publicly available EIOPA’s
data)
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development that could challenge some local markets and reveal sustainability
issues. These challenges could speed up the overall development, consumer protec-
tion (Cyman 2021), etc., and lower sustainability risk, but other scenarios are also
possible.

Various methods, both qualitative and quantitative, could be employed while
examining the adequacy of regulations:

• the volume of adaptation, i.e. capital increase due to changes in capital require-
ments (quantitative);

• the value of demand and supply for particular products and changes
(quantitative);

• regulatory and supervisory interventions (qualitative and quantitative);
• expert opinions (qualitative).

All of the above methods allow for assessing the actual maturity of the markets.
However, not all of them are available in each case simultaneously, and this research
should be considered exploratory.

3.1 Solvency II

The Insurance Financial Solvency Frame in the EU, which is laid down within
Solvency II, is often presented as three pillars.

• Pillar I - the quantitative requirements, i.e. the assets and liabilities valuation and
capital requirements.

• Pillar II - the qualitative requirements, including governance and risk manage-
ment of the undertakings and the Own Risk and Solvency Assessment (ORSA).

• Pillar III - the supervisory reporting and public disclosure.

It takes both capital (pillar I) and governance (pillar II) perspectives. They are
both essential—pillar I gives us a picture of financial soundness in a fixed reporting
framework. Pillar II concentrates on risk management activity, business strategy and
financial data interpretation. This is where all success and problems start. However,
regarding the accessibility of information, there is very little information on pillar
II. The primary documents of pillar II—ORSA (Own Solvency and Risk
Assessment)—are not publicly available. Reporting, assured by the pilar III, gives
mostly pillar I information. Although the average value is relatively high, the share
of companies close to 100% is also remarkable. A few entities are also under 100%
(EIOPA 2022a).

The primary ratio of pillar I is SCR (Standard Capital Requirement). The level of
capital is enough to meet the losses that could happen on average once every
200 years (99.5% VaR). The level of 100% starts the safety zone. The particular
level of SCR depends on the risk taken, risk appetite, and risk management tech-
niques and instruments. The level above 200% should be considered very good.
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SCR without transitionary measures (SCR w/o Trans) is the ratio that includes
easing due to specific mechanisms (like the transitional measure on interest rates, the
volatility adjustment and the matching adjustment), implemented by Omnibus II
(Van Hulle 2019, p. 102) mainly after the financial crisis in 2007–2008. It allows
using sophisticated algorithms within SCR calculations. Although the difference
between CEE and EEA without CEE is not statistically significant (see Table 3), the
market information will enable us to judge that there is minimal capacity to use this
opportunity among the CEE countries. The same applies to SCR without long-term
guarantees (SCR w/o LTGs). In the CEE countries, there are very few long-term
liabilities and assets resulting from the level of insurance and financial market
development.

The lower level of capital engagement in the CEE countries can be interpreted in
many different ways. The first is lower capital available and/or needed. Most
insurance entities have capital links to large international groups located outside
CEE, and so is their capital. The second is the lower level of market development.
Lack of long-term liabilities requires lower capital. The above ratios prove the above
constatations of the CEE market development based on general market ratios.
However, capital engagement should not be overestimated. The insurance business
model is very different from the banking one. Capital requirements are just one of
many safety measures, such as technical provision and reinsurance (Van Hulle 2019,
p. 5). The regulator employs the formula of capital requirements to incentivise risk
mitigation and risk management. From the insurance industry perspective, the
critical factor is capital engagement efficiency compared to other economic areas.

Tiering of own funds (Table 4) represents a characteristic of capital engaged. The
essential funds consist of excess assets over liabilities and subordinated liabilities.
Paid-up share capital is classified as tier 1. Tier 1 – unrestricted is immediately

Table 3 SCR with & without transitionary LTGs in 2021

NCA_CTR SCR a (%) SCR w/o Trans b (%) SCR w/o LTGs b (%)

Mean

EEA 217 211 212

CEE 199 197 199

EEA without CEE 227 219 220

Median

EEA 210 205 209

CEE 196 186 196

EEA without CEE 221 212 215

Standard variation

EEA 13.2 12.1 13.3

CEE 4.7 5.1 4.5

EEA without CEE 15.2 14.3 16.7

Source: own calculations based on publicly available EIOPA’s data
a Difference CEE vs. EEA without CEE is statistically significant—level of significance for Mann-
Whitney test 0.023
b Difference CEE vs. EEA without CEE is not statistically significant
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available to absorb losses. Ancillary own-funds are represented in tiers 2 and 3 and
need the supervisory authority’s prior approval to be considered own-funds. There
are legal maximum thresholds for tiers other than tier 1 – unrestricted. A higher level
of unrestricted tier 1 for the CEE countries is a matter of lower opportunity regarding
other tiers and quite a conservative approach of local supervisors.

The composition of basic Solvency Capital Requirements gives more insight into
the offer insurance market. Solvency II splits capital requirements between different
risks, indicating different kinds of activity. The level of risk depends on the volume
of risk. It can be lowered thanks to preventive measures. The overall implication can
be reduced due to diversification. A higher share of capital engagement means just a
higher volume of risk or a lower ability to cope with the risk. The CEE level is
significantly higher in the non-life market than in the non-CEE market (Table 5). The
opposite situation is observed for market risk. Both ratios are in line with the market
characteristic. In the CEE countries, the introductory offer of the insurance market
concentrates on the non-life market. In non-CEE countries, there is much higher
exposure to insurance investment-like products.

Analysis of the above ratios shows that, although there are differences between
CEE and non-CEE countries, the CEE countries do not fall behind in demanding
Solvency II regime. However, it is fair to say that it has been the mother company’s
effort in most cases. Observed variances resulted from overall lower development of
the insurance and financial market. Solvency II could be considered as exaggerated
in the CEE countries, but on the other hand, it shapes the path of development in the
future. Solvency II provides a very safe but costly regulatory environment due to a

Table 4 Tiering of own funds in 2021

Tier 1 – unrestricted a

(%)
Tier 1 – restricted b

(%)
Tier 2 a

(%)
Tier 3 b

(%)

Mean

EEA 93.8 1.1 4.4 0.6

CEE 96.8 0.6 2.1 0.4

EEA without
CEE

92.1 1.4 5.8 0.7

Median

EEA 94.0 1.0 4.2 0.3

CEE 97.5 0.4 1.6 0.2

EEA without
CEE

93.0 1.3 5.0 0.3

Standard deviation

EEA 11.5 14.2 5.1 16.1

CEE 13.9 10.1 6.3 13.3

EEA-CEE 9.1 12.7 4.3 13.7

Source: own calculations based on publicly available EIOPA’s data
a Difference CEE vs EEA without CEE statistically significant—level of significance for Mann-
Whitney test 0.008 and 0.016 accordingly
b Difference CEE vs EEA without CEE not statistically significant
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capital increase. However, international competition between different markets
shows a space for cheap and safe offers. This would make the CEE countries’ path
of development also the path of growth.

Nevertheless, the best test for Solvency II is insolvencies. There have been
several significant insolvencies of insurance entities after implementation:

• Denmark (avg. SCR 246.7% in 2021) - Alpha Insurance (2018), Gefion (2020).
• Ireland (avg. SCR 187.4% in 2021) - Quinn’ Insurance (2023).
• Cyprus (avg. SCR 300.0% in 2021) - Olympic Insurance (2018), Prometheus

Insurance (2021).
• Romania (avg. SCR 180.8% in 2021) - Carpatica (2016), City Insurance (2021),

Euroins (2023).

It should be stressed that insolvencies have different legal statuses, and some-
times problems started before Solvency II was implemented (case of Ireland). The
period after the implementation of Solvency II is relatively short, but there is no sign
that it is a problematic framework for the CEE countries.

3.2 ESG and Insurance: Preliminary Considerations

The areas directly linked to sustainability and known under the acronym ESG
(environmental, social, governance) are only growing in volume and importance.
ESG dilemma is not entirely a new topic. For many years, the idea of CSR (corporate
social responsibility) has been developed in business activities supporting general
sustainability. CSR was also the answer to the consumers’ needs and prepared
regulators and other market participants for the sustainability-oriented shift in
financial markets. CSR concept not only started earlier but is also broader and covers
ESG. CEE economies almost missed CSR (Arraiano & Hategan 2019). Only the
most advanced part of business implemented CSR, but it has stayed unknown for the
majority. This is also why the ESG framework seems incomprehensible.

The theoretical framework of ESG within insurance allows structured analysis of
particular areas. Table 6 proposes two perspectives. The first perspective is classical
demand/supply. The second perspective is underwriting/investment, the main com-
ponents of insurance activity.

The matrix of those perspectives gives insights into the crucial influence of ESG
on insurance. Demand/underwriting perspectives show clients’ perspectives. The
ESG affects non-life insurance products, but the environmental risk is evident and, in
most cases, already protected within existing policies. However, climate changes
increase the risk of flood, drought and wildfire for all possible clients, households,
farmers, companies and local authorities (EIOPA 2022b). The environmental part
seems to be dominating; however, the accents can be significantly different from the
business perspective. Third-party claims and associated liability are as crucial for
companies as first-party claims. There is an increasing interest in products dedicated
to companies and managers (D&O insurance) against liability due to ESG
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requirements passed by regulations and contracts with recipients within a production
chain [The European Union Sustainability Reporting Standards (ESRS)]. Climate
change also affects life assurance due to heat waves (Skotak et al. 2020). Finally,
increasing ESG consciousness could result in consumers’ choices, preferring insur-
ance entities with green risk portfolios (Bethlendi et al. 2022).

Demand for ESG investment products is growing as institutional and retail
investors start paying much more attention to this (Matos 2020; Petelczyc 2022).
Investment perspective is associated with all three areas: environmental, social and
governance issues. However, the accessibility of ESG investment varies (Adamska
et al. 2016). The same applies to profitability (Giese et al. 2019). There is also more
and more awareness regarding greenwashing (De Silva Lokuwaduge & De Silva
2022). All the above issues consist of challenges for investment-based insurance
product providers. Insurance entities can be assessed on their own investment
portfolio (matching liabilities) and also by clients and shareholders.

From the European single market perspective, the supply of ESG products is
linked to the solvency framework in a particular way due to potentially catastrophic
outcomes (Summerville & Leblanc 2022). The regulators, supervisors and other
market entities still discuss if there is a need to single out climate risk or if it is
enough to consider it within present submodules. But it is probably more important
to implement this risk properly within the forward-looking projections employed
under ORSA (EIOPA 2022b). Another vital area is the prevention and adaptation
mechanisms to lower the impact of environmental hazards. The above-mentioned
issues can be summarised as ESG risk management, which brings us to three
important aspects. The first is the availability and quality of data and models. The
second is the accessibility of reinsurance coverage, and finally, state engagements
and partnerships. Capital requirements are a vital part of the solvency framework.
The way ESG risks are incorporated into the standard formula is of great importance.
Finally, any offer to entities not in line with ESG principles can be the subject of
potential reputational risk (Karwowski & Raulinajtys-Grzybek 2021).

Asset liability management and proper risk mitigation require a sustainable
investment portfolio. As the importance of ESG issues will probably grow, the

Table 6 Perspective matrix of ESG within insurance

Underwriting Investment

Demand • Catastrophic risk
•Management liability of accusations and
misdeeds concerning social and gover-
nance issues
• Management liability concerning ESG
reporting
• Perception of ESG-friendly financial
institutions (risk portfolio)

• Accessibility, profitability and risk of
ESG-like IBIPs (investment-based insur-
ance products)
• Perception of ESG-friendly financial
institutions (investment portfolio)

Supply • ESG risk management
• Capital requirements
• Reputational risk

• Accessibility of ESG investments
• Influences of ESG issues on UFR, sol-
vency ratio, capital requirements

Source: own study
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accessibility of ESG investments is becoming critical. ESG would also affect
macroeconomic features and consequently impact parameters such as UFR (Ulti-
mate Forward Rate), solvency ratio, and capital requirements.

The following part of the article analyses ESG developments in the CEE countries
mostly from a demand perspective; however, there are also elements of a supply
perspective. ESG challenges of the CEE insurance market are almost neglected. No
databases are dedicated to this area, and there is a very limited amount of research. If
possible, ESG risks are confronted with other emerging risks, cyber and longevity.

3.3 ESG: Insurance Brokers’ Perspective

Insurance brokers in Poland are intermediaries (distributors) that emerged after the
transition to a market economy in 1990. Under the rules, they represent a client
(policyholder) but can be renumerated by fee or commission. However, the latter
method is much more popular. Brokers’ clients are primarily companies and local
authorities. Poland has 1429 (2023) active (with professional liability insurance)
brokers.

Brokers’ perspectives are unique as they contact the market cross-section. How-
ever, research based on brokers’ opinions cannot be compared to a direct survey of
companies and local authorities. The study below, the Fair Play survey, is limited to
Poland, but it is the biggest insurance market within CEE countries and one of the
most advanced regarding ESG.

Fair Play Survey (2022 and 2023)
Annually, an insurance broker congress gathers between 400 and 500 brokers,
one of the most significant market events. Brokers taking part in the annual
Congress are the employees of broker firms or individuals with their business
activity. On average, they are more active or have better financial outcomes,
allowing them to cover costs. The Congress is mainly used for networking and
sharing professional knowledge. The Association of Polish Insurance and
Reinsurance Brokers organises both Congress and Fair Play surveys.

Before Congress, a survey (CAWI) called Fair Play is provided to choose
the best insurance companies, according to brokers’ opinions. The Foundation
Institute of Social Risk Management, an independent body, runs the survey.
Data from the surveys are available under the permission of the Association of
Polish Insurance and Reinsurance Brokers (https://www.spbuir.pl).

In 2022 and 2023, questions concerning ESG appeared in the questionnaires. Not
all the brokers participating in the Congress filled out the questionnaire. The
outcome of surveys cannot be considered representative. However, it has explor-
atory features that allow us to get a specific perspective. The difference between the
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2022 and 2023 groups concerning gender, age and experience as a broker is not
statistically significant. 34.8% of respondents took part in both surveys. Table 7
presents the leading indicators of respondents.

In the Fair Play survey, there are two questions related to ESG. The first one tries
to identify the frequency of environmental, social and governance issues reported by
brokers’ clients. It shows clearly that within three areas of ESG, G is the most
important one for brokers’ clients, E takes the second place, and the last is S. It is not
surprising, considering their characteristics. However, concerning governance
issues, there is also an eminent upward trend (Fig. 3). It should be noted that in
2022, the complexity of the Polish tax scheme increased considerably.

Figure 4 presents brokers’ perspectives on the future importance of particular
risks. In the case of climate risks, most opinions assume no changes. Here, the most
stable is the risk of flood. The dynamic of draught is higher. Discrimination and
mobbing are close to the flood. The highest dynamic of growth is perceived for cyber
risk.

Based on the Polish Fair Play survey, insurance brokers’ outlook suggests ESG
has relatively low growth potential, except for governance risk. However, the run-on
governance risk is probably due to the increasing complexity of legal surroundings.

Table 7 Characteristic of
respondents—Fair Play sur-
veys of insurance brokers [%
and years]

6-28/04/2022
(N = 214 a)

03/03/2023–15/04/2023
(N = 383 a)

Gender

Female 38.17 46.03

Male 59.16 52.61

No answer 2.67 1.36

Age

18–24 1.1 1.0

25–34 19.1 13.1

35–44 28.6 26.1

45–54 30.5 30.2

55–64 13.4 15.8

65+ 4.6 3.9

No answer 2.7 9.9

Experience as a broker

0–5 16.4 15.4

6–10 18.3 15.6

11–15 21.0 18.9

16–20 16.4 12.3

21–25 14.5 16.2

26+ 10.7 11.7

No answer 2.7 9.9

Source: Fair Play Survey (2022 and 2023)
a Number of respondents provided all answers within a
questionnaire
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The situation could change in case of major catastrophic events, but for now, there is
more interest in potential indirect consequences of climate change, like energy
supply. Cyber risk has a much higher growth potential than ESG, showing what is
considered a real issue for now.

Fig. 3 Frequency of environmental, social and governance issues reported by Polish brokers’
clients in 2022 and 2023 [Source: Fair Play Survey (2022 and 2023)]

Fig. 4 The critical assessment of specific risks for insurance brokers’ clients in the next three years
[Source: Fair Play Survey (2022 and 2023)]

Sustainability of the EU Insurance Markets and Adequacy of. . . 61



3.4 ESG: Insurance Market Experts’ Perspective

The Fair Play survey shows the indirect effects of ESG regulations based on demand
for insurance coverage against particular risks. More in-depth and direct assessment
requires a very high level of expertise, and due to a limited number of experts, it is
more likely to be a qualitative study. The author carried out such a study, asking
experts in the insurance market from the CEE countries to give their opinions on
ESG regulations and offers from the perspective of the CEE insurance markets. The
survey was propagated via local and European insurance market associations. It
consisted of closed and open questions and was held between March 2 and April
13, 2023. In this period, 16 experts provided their opinions (nine from Poland, three
from Bulgaria, one from Romania and one from Slovenia). They represent various
provenance (five of them are employees of insurance entities, five are other experts,
four are consultants, and one is a distributor of insurance products).

The survey starts with an inquiry into the influence of European rules on local
markets concerning ESG issues (Fig. 5). Most of the experts estimate a considerable
impact. The following parts allow us to present opinions on the utility of ESG
regulations issued by the EU. The outcome suggests that the implementation effort
is enormous. However, the local insurance market development adjustment is
assessed with very high differentiation.

The analysis of solvency data suggests that the surroundings of the insurance
market, including the capital market, limit its development. The existing articles on
ESG investment showed limited offers of investment products in the CEE countries.
The expert from the qualitative survey expresses a pessimistic opinion on the
readiness to offer ESG-oriented products in the CEE countries. In their opinion,
the average European situation is much better (Fig. 6).

The lack of opportunities to offer ESG-oriented insurance investment products
corresponds to the perceived local demand for such products, which is low (Fig. 7).
The non-life market is not very different, according to experts’ opinions. The
exceptions are large businesses and, to some extent, medium ones.

However, the experts see the capabilities of local insurers to offer ESG-oriented
insurance products and predict the growth in this regard (Fig. 8). Specific questions
on the ability to provide a meaningful cover linked to underwriting risk (i.e. coping
with losses other than expected according to volume, type, etc.) reveal the potential
difference between climate and cyber risk. Interestingly, experts estimate that cov-
ering against cyber risk is likely to be more challenging to offer. The next is
longevity risk and then climate risk (Fig. 9). Experts’ predictions regarding the
near future (Fig. 10) show increased climate risk insurability.

In the qualitative survey of CEE insurance market experts (2023), respondents
provided additional thoughts on the topic (open question). They mostly questioned
European ESG regulations as inappropriate due to a lack of demand, additional
barriers to the conclusion of insurance contracts, and a deficiency of public partner-
ship. However, there was a voice in favour of such encouragement. All quotes below
come from the qualitative survey of CEE insurance market experts (2023).

62 M. Kawiński



Fig. 5 Effectiveness and adjustment of EU regulations concerning ESG issues [Source: A quali-
tative survey of the CEE insurance market experts (2023)]

Fig. 6 Readiness of capital market to offer ESG-oriented investment products? [Source: A
qualitative survey of the CEE insurance market experts (2023)]

Fig. 7 Local demand for ESG-like products in certain CEE countries [Source: A qualitative survey
of the CEE insurance market experts (2023)]
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There is no demand for ESG products, and there will not be in the nearest future. – an
employee of the insurance company

Not appropriate for this moment, introducing another red tape on the table of concluding an
insurance contract. – an employee of an insurance company

Fig. 8 Readiness of the insurance market to offer ESG-oriented insurance products in certain CEE
countries [Source: A qualitative survey of the CEE insurance market experts (2023)]

Fig. 9 Ability to provide a meaningful cover of particular risks linked to underwriting risk locally
for certain CEE countries now [Source: A qualitative survey of the CEE insurance market experts
(2023)]

Fig. 10 Ability to provide a meaningful cover of particular risks linked to underwriting risk locally
for certain CEE countries in three years [Source: A qualitative survey of the CEE insurance market
experts (2023)]
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Too extensive and too strict reporting obligations do not encourage the creation of green
insurance products; lack of data necessary to create green products; the Polish government
does not help in the development of the green economy, for example, the act on wind farms,
the so-called 10H. – consultant

In my opinion, Europe and the legal assessment encourage companies to take environmental
action. Conscious corporations like my own with a focus on non-regulated social
responsibility. – an employee of an insurance company

4 Conclusions

Sustainability provides context to reach research angles of insurance companies.
Comparison between the CEE and other EEA countries proves some vital differ-
ences. The lower level of overall financial market development can be easily seen in
the data. At the same time, the main solvency regulatory framework (Solvency II) is
the same. The CEE countries cannot fully employ mechanisms available under
Solvency II. However, those differences do not comprise the security of
policyholders. Solvency II is not fully adequate to the CEE insurance market
development level, but remains workable. It also determined future developments
due to regulatory frameworks and capital links.

ESG provide additional plain, but also underlines and widens specific character-
istics of risk known to the insurance industry before. Especially future trends bring
some challenges. However, the most significant present issues result from the shift in
the economy and especially the capital market. The matrix of two perspectives,
demand/supply and underwriting/investment, gives a useful framework for further
analysis.

CEE countries are underdeveloped concerning ESG topics. Fair Play’s quantita-
tive survey of Polish insurance brokers gives informative insight. They have proved
low interest of Polish firms and local authorities in ESG, remarkably compared to
cyber risk. The only exception is the governance (G) area, primarily due to D&O-
like insurance. Interest in those insurance is imposed by ESG reporting regulation for
a non-financial sector of the EU.

A qualitative survey of experts of the CEE insurance market echoes market data
analysis, suggesting low capital market development. Furthermore, it copies the
outcome of the Fair Play survey on low demand for ESG products, excluding big
companies. According to expert opinion, the ability of insurance entities to supply
ESG products is low but should increase within three years to the European average.
Experts are unanimous regarding the insurability of three significant risks, climate,
cyber and longevity. They are challenging now and will remain such in the near
future.
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The Multiple Functions of Insurers
in the Blue Economy

Lucrezia Anzanello

1 Our Common Future

1.1 The Brundtland Report

The first attempt to provide an accomplished definition for the concept of sustainable
development is dated 1987, specifically with the United Nations-World Commission
on Environment and Development Report of 20 March 1987 signed in Oslo by
Norwegian Minister Gro Harlem Brundtland, who chaired its drafting.

The report called precisely “Our Common Future,” starts from the assumption
that although the contingent situation at the time reflected a situation of increasing
environmental degradation, the future could have been different, and it also could
have led to further economic growth.

But this WAS believed to be possible only in the presence of economic policies
able to protect, on one side, environmental resources, and, on the other side, support
development and enable human progress, thus recalling the dual meaning of
sustainability—derived from the Latin origin of the term (sustinentia)—of the
interrelationship between support and resistance.

Not only that. The concept of sustainability, thus understood, is also projected
toward the protection of future generations:1
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1This concept is taken up, in a rather accentuated way, in some constitutional texts: Art. 66, c. 2,
lett. D of the Portuguese Constitution where reference is made to the principle “da solidariedade
entre gerações”; Art. 24, c. 1 of the Greece Constitution “The protection of the natural and cultural
environment constitutes a duty of the State and a right of every person. The State is bound to adopt
special preventive or repressive measures for the preservation of the environment in the context of
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27. Humanity has the ability to make development sustainable to ensure that it meets the
needs of the present without compromising the ability of future generations to meet their
own needs. The concept of sustainable development does imply limits - not absolute limits
but limitations imposed by the present state of technology and social organization on
environmental resources and by the ability of the biosphere to absorb the effects of human
activities. But technology and social organization can be both managed and improved to
make way for a new era of economic growth. The Commission believes that widespread
poverty is no longer inevitable. Poverty is not only an evil in itself, but sustainable
development requires meeting the basic needs of all and extending to all the opportunity
to fulfil their aspirations for a better life. A world in which poverty is endemic will always be
prone to ecological and other catastrophes.

So, it is a dynamic concept that does not aspire to a permanent state of harmony
but involves an ongoing evolutionary dynamic that has to conform to present needs,
and it has to shape itself for future needs.

It is of immediate evidence that this notion takes its cue from the natural sciences
by seeking the balance of the three Es: ecology, equity, economics. This presupposes
the carrying capacity of the environment2 which measures the maximum level of
crowding, as well as the need to use the planet’s natural resources in such a way as to
meet the needs of present generations without jeopardising the ability of future
generations to meet their own, in compliance with intergenerational equity.3

The Brundtland Report, in addition to exemplifying virtuous behaviours, ends
with concrete action consisting of the enactment of legal principles for environmen-
tal protection and sustainable development among which, of particular interest, are
the following:

• Inter-Generational Equity - 2. States shall conserve and use the environment and
natural resources for the benefit of present and future generations.

the principle of sustainability”; Art. 7 of the Czech Republic Constitution “The state shall see to it
that natural resources are used economically and natural wealth is protected”; Art. 72 of the Slove-
nian Constitution “Everyone has the right in accordance with the law to a healthy living environ-
ment. The state shall promote a healthy living environment”; Art. 45 of the Spanish Constitution
“Todos tienen el derecho a disfrutar de un medio ambiente adecuado para el desarrollo de la
persona, así como el deber de conservarlo. Los poderes públicos velarán por la utilización racional
de todos los recursos naturales, con el fin de proteger y mejorar la calidad de la vida y defender y
restaurar el medio ambiente, apoyándose en la indispensable solidaridad colectiva”; Arts. 5, 74 and
86 the Polish Constitution “The Republic of Poland shall (...) ensure the protection of the natural
environment pursuant to the principles of sustainable development (...) Public authorities shall
pursue policies ensuring the ecological security of current and future generations. Protection of the
environment shall be the duty of public authorities. Everyone shall have the right to be informed of
the quality of the environment and its protection. Public authorities shall support the activities of
citizens to protect and improve the quality of the environment (...) Everyone shall care for the
quality of the environment and shall be held responsible for causing its degradation. The principles
of such responsibility shall be specified by statute”; and Art. 56 of the Turkey Constitution
“Everyone has the right to live in a healthy, balanced environment. It is the duty of the state and
citizens to improve the natural environment, and to prevent environmental pollution.”
2La Camera (2003).
3Silvestri (2015).
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• Conservation and Sustainable Use - 3. States shall maintain ecosystems and
ecological processes essential for the functioning of the biosphere, shall preserve
biological diversity, and shall observe the principle of optimum sustainable yield
in the use of living natural resources and ecosystems.

• Sustainable Development and Assistance - 7. States shall ensure that conserva-
tion is treated as an integral part of the planning and implementation of devel-
opment activities and provide assistance to other States, especially to developing
countries, in support of environmental protection and sustainable development.

Resilience, protection and future. These are the key themes in which the above
principles can be summarised.

1.2 New Perspectives on Sustainability

Subsequently, the concept of sustainability was expanded and acquired a
multidimensional meaning by including issues on both environmental protection
and preservation of natural resources and concerning also of economic development
and social progress as the right to development of the poorest countries with an
active participation of the signing states.

The new conception of this term—together with precise behavioural action
intended for the signing states—was first affirmed in 1992 during the Earth Summit
of the First United Nations Conference on Environment and Development which
resulted in the Rio Declaration on Environment and Development and in the local
implementation tool called Agenda 21.

Particularly:

• Principle 1 - Human beings are at the centre of concerns for sustainable
development. They are entitled to a healthy and productive life in harmony with
nature.

• Principle 3 - The right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future generations.

• Principle 25 - Peace, development and environmental protection are
interdependent and indivisible.

The Rio Declaration reaffirms many principles from the Declaration of the United
Nations Conference on the Human Environment, adopted in Stockholm on
16 June 1972.

The Stockholm Declaration represents, indeed, a first taking stock of the global
human impact on the environment, an attempt at forging a basic common outlook on
how to address the challenge of preserving and enhancing the human environment.
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But, as a result, the Stockholm Declaration espouses mostly broad environmental
policy goals and objectives rather than detailed normative positions.4

The Stockholm Declaration identifies 26 principles on human responsibilities in
relation to the environment, among them one of the most important principles is that
of intergenerational equity meant as the right of access to natural resources by all
human communities and responsibility to future generations.5

This is an ethical principle that proceeds in parallel with that of sustainable
development and introduces the theme of the rights of future generations, highlight-
ing the close link between poverty and environmental degradation.

The multidimensional character of sustainability was reaffirmed during the World
Summit on Sustainable Development in Johannesburg in 2002 through the Decla-
ration on Sustainable Development and particularly in the Plan of Action in which
emerges more clearly the meaning of the triangle of (1) environmental sustainability
as protection of the ecosystem, (2) economic sustainability as productive growth of
resources, and (3) social sustainability as defence of human rights, fight against
poverty, distributive equity of resources and safeguarding health.

Sustainable development is the only way to achieve growth taking into account
both economic, social and environmental aspects and to constitute a more equitable
social structure for future generations:

• 5. Accordingly, we assume a collective responsibility to advance and strengthen
the interdependent and mutually reinforcing pillars of sustainable
development—economic development, social development and environmental
protection—at the local, national, regional and global levels.

• 11. We recognize that poverty eradication, changing consumption and produc-
tion patterns and protecting and managing the natural resource base for eco-
nomic and social development are overarching objectives of and essential
requirements for sustainable development.

• 26. We recognize that sustainable development requires a long-term perspective
and broad-based participation in policy formulation, decision-making and imple-

4Handl (2012). Of the same author see also—Handl (1995). See also Marchisio (1992); Panjabi
(1993).
5
“Every generation receives a natural and cultural legacy in trust from its ancestors and holds it in
trust for the future descendants.”

Thus Weiss (1989), the leading exponent of intergenerational equity theory, summarises its
essence; each generation receives an inheritance, in cultural and natural terms, which it preserves in
a trust for future descendants. This means that in the head of each generation arise both rights
relating to receiving as an inheritance an environment (and a cultural complex) preserved in its
resources, and duties to protect these riches for future generations; however, the theory of
intergenerational equity argues that the aforementioned duties and rights are not individual, but
collective, referring to generational classes and not to individuals’ part of society. For a further
analysis —Brunnée, (2008).
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mentation at all levels. As social partners, we will continue to work for stable
partnerships with all major groups, respecting the independent, important roles
of each of them.

In the community dimension of the European Union, the Single European Act of
1986 gives the European Community shared competence in environmental matters
and, while it does not yet mention the concept of sustainable development, entrusts it
with the task of “ensuring the prudent and rational utilization of natural resources.”

An initial and new definition of the term occurred with the 25/26 June 1990
Dublin Declaration of the European Council through which Member States:

As Heads of State and Government of the European Community, we recognise our special
responsibility for the environment both to our own citizens and to the wider world. We
undertake to intensify our efforts to protect and enhance the natural environment of the
Community itself and the world of which it is part. We intend that action by the Community
and its Member States will be developed on a coordinated basis and on the principles of
sustainable development and preventive and precautionary action.

With the 1992 Maastricht Treaty, the aim “to promote balanced and sustainable
economic and social progress” is included under B among the objectives of the
European Union, while in the Treaty of the European Community reference is made
in Article 2 to the promotion of “sustainable and non-inflationary growth which
respects the environment.”

The principle of sustainable development, in the 1997 Treaty of Amsterdam,
qualifies as definitively a “legal principle” and foundation for Community policies
and actions, thus not only as a guiding principle of an ethical nature.

In the preamble, it states that the Member States are “determined to promote the
social and economic progress of peoples, taking into account the principle of
sustainable development in the context of the completion of the internal market
and the strengthening of cohesion and environmental protection” and in Article 2 the
Treaty reaffirms that the primary objective of the European Union is to promote
economic and social progress, a high level of employment and to achieve balanced
and sustainable development.

Finally, in 2007, the Treaty of Lisbon specified that the Union’s action is to
“foster the sustainable development of developing countries in economic, social and
environmental terms, with the primary aim of eradicating poverty” as well as
“contribute to the development of international measures to preserve and improve
the quality of the environment and the sustainable management of the world’s
natural resources in order to ensure sustainable development.”

However, the transition from the declaration of principles to the assumption of
precise obligations to implement environmentally preservative behavioural patterns
has taken several years in both the EU and international context.

At the international level, in December 2015, the Paris Agreement was signed by
195 countries and then entered into force in November 2016. This agreement assigns
precise environmental goals to the signatory states:

This Agreement, in enhancing the implementation of the Convention, including its objec-
tive, aims to strengthen the global response to the threat of climate change, in the context of
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sustainable development and efforts to eradicate poverty, including by: (a) Holding the
increase in the global average temperature to well below 2 °C above pre-industrial levels and
to pursue efforts to limit the temperature increase to 1.5 °C above pre-industrial levels,
recognizing that this would significantly reduce the risks and impacts of climate change;
(b) Increasing the ability to adapt to the adverse impacts of climate change and foster climate
resilience and low greenhouse gas emissions development, in a manner that does not
threaten food production; (c) Making finance flows consistent with a pathway towards low
greenhouse gas emissions and climate resilient development. 2. This Agreement will be
implemented to reflect equity and the principle of common but differentiated responsibilities
and respective capabilities, in the light of different national circumstances.

From a programmatic standpoint, the certainly most concrete action is that
represented by the Agenda2030 for Sustainable Development, which highlights
seventeen global goals and no less than 169 targets (“a call for action”) to be
achieved by 2030.

The document is the result of a complex preparatory process, where the goals
achieve universal character, they are addressed to both developing and advanced
countries, and are based on the integration of the three dimensions of sustainable
development (environmental, social and economic) as a prerequisite for eradicating
poverty in all its forms.

The Agenda consists of four parts [(1) Declaration, (2) Goals and targets,
(3) Implementation instruments, (4) Implementation monitoring and review] and
touches on several, interconnected areas that are fundamental to ensuring the well-
being of humanity and the planet: from combating hunger to eliminating inequality,
from protecting natural resources to urban development, from agriculture to con-
sumption patterns.

Of particular interest is Goal No. 14 called “Conserve and sustainably use the
oceans, seas and marine resources for sustainable development.”

Specifically, it highlights the essentiality of marine and coastal biodiversity for
human life as well as for the environment due to the ability of the oceans to absorb
carbon dioxide produced by humans without considering the number of people
employed thanks to fishing industries.

It is of immediate evidence; therefore, how proper management of the oceans and
seas is fundamental to sustainable development.

1.3 The Link Between Sustainability and the Environment

The very strong connection between environmental protection and the fulfilment of
duties of environmental solidarity, in the past years, was made explicit through the
various principles that govern EU and international environmental policy, precisely
from the goal of sustainable development.

However, the two aspects—environmental solidarity and sustainable
development—always maintain their specific physiognomy, finding their essential
point of contact in the circumstance that the duty of environmental solidarity also
addresses and is addressed to future generations, “beyond the horizon of present
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generations”6 to “ensure the continuity over time of economic and social develop-
ment, with respect for the environment, without compromising the natural resources
indispensable to human activity.”7

The link between sustainable development and the benefits of the present and
future generations and the environment is strengthened by the social idea that the
latter is no longer the object of individual appropriation, but the interest of
the collective.8

Therefore, the present generation has the duty to not unreasonably use environ-
mental resources, in order to remove all obstacles that prevent the full development
of the human person with respect to the environment and to preserve the right of
future generations to see the natural heritage reasonably used.

Then, the foundation of ethicality that distinguishes the duty of environmental
solidarity and that requires the “global renunciation of continuing to contend for the
earth’s limited riches in unbridled competition,”9 or that, more modestly, leads to the
protection of the plant even if it does not serve economic or social purposes and even
if, in an ecocentric view of the environment, it is not used to satisfy a material human
need, highlights the content of that duty that is not economic, political or social in
nature.10

And this although the characteristic of international environmental law has been,
since its origin in the early 1970s, to deal with environmental problems in a very
sectoral way.

It has dealt with air and marine pollution, trade in protected animals, hazardous
waste, and protection of certain geographical areas from nuclear damage....

In more recent times, this sectoral approach has been followed by a comprehen-
sive approach to problems affecting the environment as a whole. In this context, the
principle of sustainable development can serve to give unity on the substantive level
to environmental governance that on the formal level remains sectoral and
fragmented mainly because of its origin in treaty norms that, however important,
remain unenforceable against third states.

As for the gap between theoretical enunciations of the principle of sustainable
development and the actual arrangements for economic development, it is due to the
circumstance that states put the value of environmental sustainability before the need
to sustain the economic growth and consumption of their citizens.11

6Frumento E, Lo stato ambientale e le generazioni future: per una tutela del diritto fondamentale
all’ambiente, www.ambientediritto.it.
7Fifth Environmental Action Programme.
8Maddalena (1990).
9Jonas (2000).
10Grasso (2003), p. 581.
11This is evident in the 2005 UNDP (United Nations Development Programme) Report in which it
is reported that more than 60% of countries consider environmental protection to be an obstacle to
development rather than a component of it. This is not surprising when one considers that 60%
includes poor countries that certainly do not look favourably at environmental protection policies
whose costs fall on their shoulders. But despite this, it is precisely economic and consumption
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It is in this search for a unity of action, overcoming the old environmental
sectionalism, and for coherence between abstract proclamations and the real eco-
nomic policy choices of states that the principle of sustainable development can play
a unifying role with respect to already established or emerging principles of inter-
national environmental law.12

1.4 Intergenerational Equity and Jurisprudential Approach

In the judgments of the International Courts, it is difficult to discern a situation in
which the rights related to intergenerational responsibility have been individually or
collectively acted upon.

However, the issue was first dealt with by Judge Weeramantry’s dissenting
opinion, within the discussion on the use of nuclear weapons.

Indeed, he also includes among the effects of the possible use of nuclear weapons
the harm to future generations:

This Court, as the principal judicial organ of the United Nations, empowered to state and
apply international law with an authority matched by no other tribunal must, in its jurispru-
dence, pay due recognition to the rights of future generations. If there is any tribunal that can
recognize and protect their interests under the law, it is this Court.

It is to be noted in this context that the rights of future generations have passed the stage
when they were merely an embryonic right struggling for recognition. They have woven
themselves into international law through major treaties, through juristic opinion and
through general principles of law recognized by civilized nations.

Among treaties may be mentioned, the 1979 London Ocean Dumping Convention, the 1973
Convention on International Trade in Endangered Species, and the 1972 Convention
Concerning the Protection of the World Cultural and Natural Heritage. Al1 of these
expressly incorporate the principle of protecting the natural environment for future gener-
ations and elevate the concept to the level of binding State obligation.

growth that is dramatically accelerating environmental degradation and now posing the question of
the sustainability of economic development in terms of “global security.” This new relationship
between environmental sustainability and collective security is the basis for initiatives to reform the
United Nations system. It emerges in the Report of the High-Level Panel on Threats, Challenges
and Change, which insists on the need for new initiatives to go beyond the Kyoto Protocol, which is
deemed insufficient to counter the global climate change crisis, and especially in Secretary-General
Kofi Annan’s March 2005 report, which proposes measures targeted at specific areas such as
desertification, biodiversity protection and atmospheric warming.
12This is especially in application of the principles developed by the Working Group on Environ-
mental Law of the European University Institute (1) the principle of prevention, (2) the principle of
responsibility of non-state actors, particularly multinational corporations, with respect to compli-
ance with international environmental standards, (3) the precautionary principle, (4) the principle of
equity in the distribution of benefits derived from the exploitation of natural resources, (5) the
principles of information and participation of affected populations in decisions affecting important
environmental issues.
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Juristic opinion is now abundant, with several major treatises appear in upon the subject and
with such concepts as intergenerational equity and the common heritage of mankind being
academically well established.

Moreover, there is a growing awareness of the ways in which a multiplicity of traditional
legal systems across the globe protects the environment for future generations. To these must
be added a series of major international declarations commencing with the 1972 Stockholm
Declaration on the Human Environment.

When incontrovertible scientific evidence speaks of pollution of the environment on a scale
that spans hundreds of generations, this Court would fail in its trust if it did not take serious
note of the ways in which the distant future is protected by present law. The ideals of the
United Nations Charter do not limit themselves to the present, for they look forward to the
promotion of social progress and better standards of life, and they fix their vision, not only on
the present, but on “succeeding generations.”

This one factor of impairment of the environment over such a seemingly infinite time span
would by itself be sufficient to call into operation the protective principles of international
law which the Court, as the pre-eminent authority empowered to state them, must necessarily
apply.13

As for other Courts—such as the European Court of Justice or the European
Court of Human Rights—they have not expressed directly about intergenerational
equity.

Notwithstanding, the Courts, both international and EU, carry out their role in
protecting the environment from the perspective of future generations also through
the application of the principle of sustainable development.

An emblematic case in which there was a reference to the principle of sustainable
development, also related to future generations, is Gabčíkovo-Nagymaros.

The facts consisted of the suspension of a pact between Czechoslovakia and
Hungary, concerning the construction of a hydroelectric power plant, by the latter,
due to concerns about the environmental impact of the project, which had been
followed by unilateral actions by Czechoslovakia.

Once again, it is the knowledgeable opinion of Judge Weeramantry that needs to
be taken into consideration.

First, Judge Weeramantry declares that the principle of sustainable development
is an integral part of modern international law14 and it could be used to settle the
proceeding, as accepted by both states involved in the dispute.

This case offers a unique opportunity for the application of that principle, for it arises from a
Treaty which had development as its objective and has been brought to a standstill over
arguments concerning environmental considerations.

The people of both Hungary and Slovakia are entitled to development for the furtherance of
their happiness and welfare. They are likewise entitled to the preservation of their human
right to the protection of their environment. Other cases raising environmental questions
have been considered by this Court in the context of environmental pollution arising from

13Separate Opinion of Vice President Weeramantry.
14
“The principle of sustainable development is thus a part of modern international law by reason not

only of its inescapable logical necessity, but also by reason of its wide and general acceptance by the
global community.”
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such sources as nuclear explosions, which are far removed from development projects. The
present case thus focuses attention, as no other case has done in the jurisprudence of this
Court, on the question of the harmonization of developmental and environmental concepts.15

Furthermore, Judge Weeramantry traces some historical major steps in environ-
mental protection16 showing the idea of the rights of future generations being served
through the harmonisation of human developmental work with respect for the natural
environment and concluding that “Sustainable development is thus not merely a
principle of modern international law. It is one of the most ancient of ideas in the
human heritage.”

On the outcome of the dispute, the International Court of Justice concluded that
both parties committed internationally wrongful acts, and it has noted that those acts
gave rise to the damage sustained by the parties; consequently, Hungary and
Slovakia are both under an obligation to pay compensation and are both entitled to
obtain compensation and the issue of compensation could satisfactorily be resolved
in the framework of an overall settlement if each of the parties were to renounce or
cancel all financial claims and counterclaims.

Another paradigmatic and domestic case to be mentioned is Minors Oposa
v. Secretary of the Department of Environmental and Natural Resources17 argued
before the Supreme Court of the Philippines and having as an instrument cited the
constitution of the Philippines.

The plaintiffs’ complaint concerns the ongoing deforestation in the country. A
group of children, including those of renowned environmental activist Antonio
Oposa, brought this lawsuit in conjunction with the Philippine Ecological Network,
Inc. (a non-profit organisation) to stop the destruction of the fast-disappearing rain
forests in their country.

The plaintiff children based their claims on the 1987 Constitution of the Philip-
pines, which recognises the right of people to a “balanced and healthful ecology”18

and the right to “self-preservation and self-perpetuation” (see Section 16, Article II).
Oposa also raised the idea of “intergenerational equity” before the court, which is the
idea that natural resources belong to people of all ages and that if adults were to
harvest all of a country’s resources, they would be stealing from their children, their
children’s children, and all future generations.

15Separate Opinion of Vice President Weeramantry.
16Brohier (1934) and Masao (1974).
17G.R. No. 101083 July 30, 1993.
18As a result of scientific research, the need was identified to maintain a balance between the use of
environmental areas as free forests (in the majority) and for industrial, housing or any exploitation
purposes (in the minority). The alteration of this balance, which the plaintiffs complain about,
would lead to major consequences for both local and planetary ecosystems; there could be
“environmental tragedies.” The plaintiffs attach documentary, photographic and satellite evidence
that would show how the administration was not concerned with the maintenance of resources, but
rather disrupted them by licensing various companies for logging instrumental to the acquisition of
timber.

78 L. Anzanello



The Supreme Court ruled in favour of the children, and made several ground-
breaking and powerful statements, finding:

• The right to a clean environment, to exist from the land, and to provide for future
generations are fundamental.

• There is an intergenerational responsibility to maintain a clean environment,
meaning each generation has a responsibility to the next to preserve that envi-
ronment, and children may sue to enforce that right on behalf of both their
generation and future generations.

• The Philippine Constitution requires that the government “protect and promote
the health of the people and instill health consciousness among them.”

The uniqueness of this case is clearly related to the fact that the plaintiffs were
minors representing their generation as well as generations yet unborn,19 and this
allowed for the extension of the time limit relating to the damage that the actions
complained of had created and were creating to the environment and to the circum-
stance whereby the Court acknowledged that the class of members represented not
only their own interests, but also those of future generations.

There is no lack of jurisdiction over the minors, indeed the action is admissible.20

This is justified by the same by referring precisely to intergenerational responsibility,
arguing on the one hand on the right to a balanced and healthy environment and, on
the other hand, that each generation must respect such, it is said, “rhythm and
harmony” of nature; in essence, it is not only affirmed that the claim of the minor
class members consisted in the exercise of their prerogative, but also the fulfilment of
their duty, to future generations.

The Court’s reasoning is also based on the citation of some direct references to
future generations in Philippine law itself; particularly, the text of a 1977 Presidential
Decree forming the so-called Philippine Environment Code is cited, which expresses
itself with respect to the responsibilities of each generation by defining them as

19This case, however, has a special and novel element. Petitioners’minors assert that they represent
their generation as well as generations yet unborn. We find no difficulty in ruling that they can, for
themselves, for others of their generation and for the succeeding generations, file a class suit. Their
personality to sue on behalf of the succeeding generations can only be based on the concept of
intergenerational responsibility insofar as the right to a balanced and healthful ecology is concerned.
Such a right, as hereinafter expounded, considers the “rhythm and harmony of nature.” Nature
means the created world in its entirety. Such rhythm and harmony indispensably include, inter alia,
the judicious disposition, utilisation, management, renewal and conservation of the country’s forest,
mineral, land, waters, fisheries, wildlife, off-shore areas and other natural resources to the end that
their exploration, development and utilisation be equitably accessible to the present as well as future
generations. Needless to say, every generation has a responsibility to the next to preserve that
rhythm and harmony for the full enjoyment of a balanced and healthful ecology. Put a little
differently, the minors’ assertion of their right to a sound environment constitutes, at the same
time, the performance of their obligation to ensure the protection of that right for the generations
to come.
20
“Plaintiffs have a clear and constitutional right to a balanced and healthful ecology and are

entitled to protection by the State in its capacity as the parens patriae.”
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“responsibilities [...] as trustee and guardian of the environment for succeeding
generations.”

It clearly echoes the theory of intergenerational equity by defining present
generations as trustees of the environment for succeeding generations.

2 Blue Economy: A Terminological Investigation

2.1 A New Business Model

The Italian Treccani dictionary defines the Blue Economy as “An economic form in
which production techniques aim to create a sustainable ecosystem, characterized by
total absence of carbon emissions, through the use of energy sources and natural
resources, eliminating the traditional cycle leading from product to waste, whether
polluting or recyclable.”

It is therefore and foremost an economic model that, aware of the primary role of
oceans and seas in terms of sustainability and progress and natural heritage, aims to
research and apply new techniques that can generate a positive and long-term
impact.

The author who coined the terminology Blue Economy is Gunter Pauli, a Belgian
economist.

In his book,21 Pauli highlights the potential benefits of linking and combining
seemingly disparate environmental problems with open-source scientific solutions
based on common physical processes in the natural world to create solutions that
have environmental, economic and social benefits. The book suggests that we can
change the way we manage our industrial processes and address the resulting
environmental problems by moving away from the use of rare, high-energy cost
resources and instead seeking solutions based on simpler, cleaner technologies. It
also proposes to focus on generating more value instead of blindly cutting costs.
Finally, he aims to inspire entrepreneurs to adopt their own insights, demonstrating
ways in which this can create economic benefits through job creation and reduced
energy consumption.

In a further moment, Pauli proposed some examples of virtuous blue economy
such as producing edible mushrooms from coffee waste and making natural surfac-
tants from orange peels. Or the construction of buildings designed on the basis of
termite mounds for better thermal management.

Again, global intentions have been well identified in guiding principles first
enunciated in 201822 that are the subject of a United Nations initiative involving
the global community “Sustainable Blue Economy Finance Initiative.”

21Pauli (2010).
22Sustainable Blue Economy Finance Principles: (1) Protective: We will support investments,
activities and projects that take all possible measures to restore, protect or maintain the diversity,
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Obviously, they, and especially number 8, are extremely connected to Agenda’s
goal 14 above (Conserve and sustainably use the oceans, seas and marine resources
for sustainable development) by promoting its implementation and setting standards
specific to oceans, enabling the financial sector to integrate sustainability of ocean-
based sectors.

The Blue Economy has gained traction in international and regional scenarios and
governance throughout the past decade.23 Despite the prominence of the term in

productivity, resilience, core functions, value and the overall health of marine ecosystems, as well
as the livelihoods and communities dependent upon them. (2) Compliant: We will support invest-
ments, activities and projects that are compliant with international, regional, national legal and other
relevant frameworks which underpin sustainable development and ocean health. (3) Risk-aware:
We will endeavour to base our investment decisions on holistic and long-term assessments that
account for economic, social and environmental values, quantified risks and systemic impacts and
will adapt our decision-making processes and activities to reflect new knowledge of the potential
risks, cumulative impacts and opportunities associated with our business activities. (4) Systemic:
We will endeavour to identify the systemic and cumulative impacts of our investments, activities
and projects across value chains. (5) Inclusive: We will support investments, activities and projects
that include, support and enhance local livelihoods, and engage effectively with relevant stake-
holders, identifying, responding to, and mitigating any issues arising from affected parties.
(6) Cooperative: We will cooperate with other financial institutions and relevant stakeholders to
promote and implement these principles through sharing of knowledge about the ocean, best
practices for a sustainable Blue Economy, lessons learned, perspectives and ideas. (7) Transparent:
We will make information available on our investment/banking/insurance actives and projects and
their social, environmental and economic impacts (positive and negative), with due respect to
confidentiality. We will endeavour to report on progress in terms of implementation of these
Principles. (8) Purposeful: We will endeavour to direct investment/banking/insurance to projects
and activities that contribute directly to the achievement of Sustainable Development Goal
14 (“Conserve and sustainably use the oceans, seas and marine resources for sustainable develop-
ment”) and other Sustainable Development Goals especially those which contribute to good
governance of the ocean. (9) Impactful: We will support investments, projects and activities that
go beyond the avoidance of harm to provide social, environmental and economic benefits from our
ocean for both current and future generations. (10) Precautionary: We will support investments,
activities and projects in our ocean that have assessed the environmental and social risks and
impacts of their activities based on sound scientific evidence. The precautionary principle will
prevail, especially when scientific data is not available. (11) Diversified: Recognising the impor-
tance of small to medium enterprises in the Blue Economy, we will endeavour to diversify our
investment/banking/insurance instruments to reach a wider range of sustainable development pro-
jects, for example in traditional and non-traditional maritime sectors, and in small and large-scale
projects. (12) Solution-driven: We will endeavour to direct investment/banking/insurance to inno-
vative commercial solutions to maritime issues (both land- and ocean-based), that have a positive
impact on marine ecosystems and ocean-dependent livelihoods. We will work to identify and to
foster the business case for such projects, and to encourage the spread of best practice thus
developed. (13) Partnering: We will partner with public, private and nongovernment sector entities
to accelerate progress towards a sustainable Blue Economy, including in the establishment and
implementation of coastal and maritime spatial planning approaches. (14) Science-led: We will
actively seek to develop knowledge and data on the potential risks and impacts associated with our
investment/banking/insurance activities, as well as encouraging sustainable finance opportunities in
the Blue Economy. More broadly, we will endeavour to share scientific information and data on the
marine environment.
23Mulazzani and Malorgio (2017) and Patil et al. (2016).
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international and national programs the blue economy as a concept remains poorly
defined and largely under-implemented at a national level.24 This renders the blue
economy at risk of becoming a political tool rather than a tool to achieve practical
objectives and advance ocean health, economic development, and social equity.25

Today’s Blue Economy transcends traditional sectors, with the exponential
growth in recent years of new innovative and emerging sectors, such as wind energy
and biotechnology. These sectors offer significant potential for growth and employ-
ment, especially in renewable energy. Pollution of the seas could have disastrous
consequences through not only the impact on climate change and rising costs to
mitigate its consequences, but already on marine litter on the surface and seabed.
Indeed, these already generate lost costs and revenues in sectors such as fisheries,
aquaculture and tourism, in an estimated amount of nearly 11 billion euros per year.
The Blue Economy is interconnected with many other activities in the economy and
its impact goes beyond the sectors mentioned above.

Given the increasing urgency of addressing the decline in ocean health, and the
continued growth of ocean industries, translating high-level conceptualisations of
the blue economy into operational implementation and reviewing this implementa-
tion for future adaptation should be a high priority.

2.2 From Blue to Ocean Economy

Protecting our oceans is not a luxury. It is a necessity that contributes to our economy, our
climate and our way of life. Working together, we can change the current course and chart a
sustainable future.26

A new common definition of “Blue Economy” stressed the promotion of eco-
nomic benefits of “good for the ocean” industries and activities, while ensuring truly
sustainable development.

Blue Economy evolves in Ocean Economy.
There is still no universally accepted definition of the ocean economy.
For example, the ocean economy is defined by the OECD as the sum of the

economic activities of ocean-based industries, together with the assets, goods and
services provided by marine ecosystems. These two pillars are interdependent, in
that much activity associated with ocean-based industry is derived from marine
ecosystems, while industrial activity often impacts marine ecosystems.

For the European Commission “the maritime economy consists of all the sectoral
and cross-sectoral economic activities related to the oceans, seas and coasts. This
includes the closest direct and indirect supporting activities necessary for the

24Voyer et al. (2022), p. 5. For a further analysis—Colgan (2018).
25Brent et al. (2020) and Louey (2022). See also -
Voyer et al. (2018); European Commission (2022).
26US Secretary of State, John Kerry (2014).
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functioning of these economic sectors, which can be located anywhere, including in
landlocked countries.”27

A similar definition is suggested by the doctrine28 after conducting a meta-study
about the different worldwide existing definitions of the ocean economy: “The ocean
economy are the economic activities that take place in the ocean, receive outputs
from the ocean, and provide goods and services to the ocean. In other words, the
ocean economy can be defined as the economic activities that directly or indirectly
take place in the ocean, use the ocean’s outputs, and put the goods and services into
the ocean’s activities.”

Although there is not a univocal definition, it is possible to observe that, nowa-
days, the human relationship with the ocean is changing, and the old ocean economy
is adapting to respond to new demands, ecological needs, and the dynamics of global
climate change.

Global awareness of the climate and biodiversity crises continued to rise, with
commitments from numerous governments raising hope for progress towards goals
contained in the Paris Agreement and the post-2020 Global Biodiversity Framework
and to fulfil the commitments made in 2015 across the 17 SDGs.

As mentioned above, Goal 14—“Conserve and Sustainability Use the Oceans,
Seas and Marine Resources for Sustainable Development”—outlines seven targets
and three means of implementation relating to the sustainable use of the ocean.

Particularly noteworthy in this context is target 14.7, which declares, “By 2030
increase the economic benefits to small island developing states and least developed
countries from the sustainable use of marine resources, including through sustain-
able management of fisheries, aquaculture and tourism.” This focus on economic
development is starting to create a shift in the management and protection of marine
resources and their social and economic impact.

Furthermore, it has to be mentioned also target 14.c focused on “Enhance the
conservation and sustainable use of oceans and their resources by implementing
international law as reflected in United Nations Convention on the Law of the Sea,29

which provides the legal framework for the conservation and sustainable use of
oceans and their resources.”

The interdependency of ocean-based industries and marine ecosystems combined
with increasingly severe threats to the health of the ocean, have led to a growing
recognition of the need for an integrated approach to ocean management.

The blue economy is so about unsustainable versus sustainable. Are there tradi-
tional ocean activities that generate economic returns but that are benign or regen-
erative for our coasts and ocean?

27Wolters et al. (2013). See also Davis and Gartside (2001).
28Park and Kildow (2014).
29The UN Convention was adopted in 1982. It lays down a comprehensive regime of law and order
in the world’s oceans and seas establishing rules governing all uses of the oceans and their
resources.
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Many new emerging technologies designed to address climate change through the
development of alternative sources of energy are increasingly being deployed in
marine ecosystems even if the private sector and industry engagement in investment
for a sustainable ocean economy transition remains a challenge, and innovative
incentives and measures to minimise risks are needed.

The new “ocean economy” is so driven by a combination of population growth,
rising incomes, dwindling natural resources, responses to climate change and
pioneering technologies.

2.3 Concrete Application of a New Model

Coastal flooding is one of the major challenges of global climate change for
humanity. It is estimated that by 2070, approximately 150 million people and
$35,000 billion of assets will be exposed to a 1 in 100-year flood event.30 Storm
surges and oceanic waves are the major cause of extreme sea levels and devastating
coastal impacts along many coastlines around the world with significant human and
economic costs.

To improve the ability to assess the potential change of storm surge, it is critical to
have a well-established baseline of the storm surge climate, based on consistent
techniques.

The sciences-based products developed in this use case will help to enhance the
safety of coastal communities by supporting the decision-making process related to
planning coastal defences and emergency response to severe coastal flooding.

They could also be used by insurers.
The insurance industry and insurers have, indeed, a critical role to play in finding

solutions to some of the world’s biggest challenges both as risk managers and risk
carriers protecting society’s assets as well as institutional investors funding the
economy.

Climate change is clearly having an impact on the insurance industry and is
causing an increase in the frequency and severity of claims. The financial impact has
worsened by the fact that there is more wealth concentration, therefore claims are
costlier, and insurers are more exposed. In 2022, the insurance sector has paid out
over $120 billion to cover losses from natural catastrophes.31

The future needs to develop insurance-led solutions to risks caused by a changing
ocean, with a focus on using nature to build resilience.

30Wenhai et al. (2019).
31Source Munich Re.
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3 The Positive Impact of Insurance

3.1 Sustainable Insurance

Sustainable insurance could be considered as a strategic approach where all activities
in the insurance value chain, including interactions with stakeholders, are done in a
responsible and forward-looking way by identifying, assessing, managing and
monitoring risks and opportunities associated with environmental, social and gov-
ernance issues.32

Sustainable insurance aims to reduce risk, develop innovative solutions, improve business
performance, and contribute to environmental, social and economic sustainability.33

Nowadays, the impacts of climate change are causing warmer temperatures,
rising sea levels, and erratic rain patterns, as well as other extreme weather condi-
tions. The disasters that may occur can lead to losses in the socio-economic sector.
These risks cannot be avoided, especially if they are exacerbated by the occurrence
of climate change. Insurance plays an important role in the event of a disaster or as a
means of economic recovery. The existence of insurance guarantees the availability
of funds for economic recovery.34 Thus, with insurance, the large-scale, planned,
timely, and targeted sustainable financing needs can be met, which are managed
transparently to protect state finances.

Well-designed insurance products help to reduce the economic impact of and
facilitate quick recovery after natural catastrophes.35 In turn, it can help protect
livelihoods from catastrophic events and in combination with mitigation and risk
prevention measures, risk transfer can help to strengthen resilience to climate
change.

Insurers need to act for three reasons: (1) as good citizens given the magnitude of
the impact of climate change on the economy and society, (2) given the insurance
industry’s significant role in mitigating impact and fostering transition and (3) also
due to their manifold exposure to climate change risks.

Insurance is an intangible product: there are no direct emissions attached to its
production. The “greenness” of an insurance product is therefore linked to the object
or activity that is insured. Thus, the fulfilment of the promise, the claims handling,
becomes much more material. Taking into account the life cycle of an insured object
or activity, and the choices consumers make along the way, the roadmap for green
insurance products consists of four major aspects and one overarching dimension:

1. Cover of green insurance objects with specific tariffs to promote eco-friendly
objects.

32For a further analysis, in this volume, see Vercher-Moll.
33Principles for Sustainable Insurance, UNEP, 2012.
34Kaushalya et al. (2014).
35Churchill (2006).

The Multiple Functions of Insurers in the Blue Economy 85



2. Adding green insurance features to conventional objects or activities, as part of
the core product or related service, or as independent service. Products or services
can cater to specific sustainability themes or related risks.

3. Support the sustainability transition after a claim with ecological repair, replace-
ment, or upgrades.

4. Set up incentives, ecosystems and communication to promote environmentally
friendly behaviour, characteristics and transition outside a claim.

5. Lead regular dialogue with customers on critical issues, and provide incentives
and risk advice to support their risk mitigation and efforts of transition.

3.2 Climate Risk Management

Managing the risks from climate change requires urgent action to adapt to the
changes in climate at a local level to minimise risks and maximise potential oppor-
tunities. Once again, the role of the insurance industry is crucial.

Adaptation, or lack thereof, is particularly critical to the insurance industry as it
directly affects the risk landscape that they insure and the concept of “insurability”
itself. The insurance industry has traditionally based its view of risk on historical
records of hazard occurrences. Insurability depends on several criteria, including
actuarial, market-based and societal factors, many of which may potentially be
affected by climate change.

An increase in the magnitude or frequency of weather hazards with future climate
change could also lead to an increase in the risk of correlated losses, for instance
from coastal or inland flooding.

Adaptation (or risk mitigation) can have significant benefits in terms of helping
existing private insurance markets to continue to function. The insurance industry
has an opportunity not only to contribute to the formulation of public policy on
adaptation, but also to directly influence adaptation through its business practices.36

Insurers can harness their competencies in climate risk management and risk
transfer to develop a variety of services that help businesses, investors and the public
sector to adapt to climate change. Potential services include assessments of the
physical risks from climate change, identification of priorities for risk mitigation,
advice on risk transfer options and business continuity or disaster response planning.

Insurers can also play a significant role in informing and educating customers
about the risks of climate change that they face, and, importantly, about how best to
reduce them. The Insurance industry can play a leading role in guiding society’s
adaptation to the impacts of climate change with a constructive relationship with
policy-makers, regulators, public sector organisations and other stakeholders in the
private sector.

36Herweijera et al. (2009).
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3.3 Ocean Risk

As seen, a diverse array of ocean-related phenomena occurs today and more are
expected to emerge in the future as ocean risk evolves in response to the observed
and accelerating warming, acidification, oxygen depletion and other man-made
threats to the ocean.

The ocean and the many ecosystem services it provides are key natural resources
for the Blue Economy. The rise of the Blue Economy is being driven by rapid growth
of marine transport and tourism, industrial use of coastal and seashore areas and
extraction of resources from the ocean and marine environments. Since insurance
penetration covers only minor parts of today’s blue economy this presents a signif-
icant business opportunity for the insurance industry.37

The ocean and the marine ecosystems that support the blue economy are shifting.
The ocean is showing a sustained and accelerating upward trend in sea-surface
temperature, ocean heat content and sea levels in almost all ocean basins and, at
the same time, ocean acidity is increasing, and oxygen concentrations are decreas-
ing. The changes in the ocean have the potential to trigger catastrophic conse-
quences, which can be termed as “ocean risk.”

Ocean risk is a function of exposure and vulnerabilities to hazards arising from
ocean change, which may or may not be avoided, reduced or adapted to through
pre-emptive action. Ocean risk encompasses well-known phenomena, such as storm
surge from tropical and extra-tropical cyclones, or other extreme weather events
strongly influenced by oceanic modes of variability. But ocean risk also encom-
passes lesser-known and potentially surprising phenomena that are associated with
the observed regime shifts in marine ecosystems such as outbreaks of marine-
mediated diseases or economic shocks and/or food security crises due to sudden
changes in marine ecosystems.

Ocean investments often have high risks but the enabling regulatory environment
for attracting investors is not in place. Overcoming the higher risk profile associated
with the ocean sector will require addressing a number of challenging enabling
conditions to attract investments and new forms of finance. These challenges include
human capacity constraints, data challenges and higher risk of operation. In addition,
structural challenges related to the ocean make scale and replication more complex
than in more familiar terrestrial sectors (notably related to tenure and ownership,
monitoring, and enforcement). To attract large-scale investments, it is critical to find
ways to de-risk the enabling environment associated with ocean-based sustainable
development projects and activities. While traditional marine insurance is a strategy
for managing commercial risks for shipping, aquaculture, fishing, and other offshore
industrial activities, it does not cover all risks to the ocean economy (e.g. blue carbon
and nature-based infrastructure investments).

37Insurance has always been concerned with water and the seas. In fact, insurance began as a form
of protection against the dangers of the sea.
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The impact of ocean risk on the insurance industry has three main components:
(1) increasing loss potentials for many property and casualty (P&C) lines due to
sea-level rise, increasing precipitation extremes and changing ocean-atmosphere
modes; (2) changing loss potential in various insurance lines such as health,
aquafarming, political risk or product liability; and (3) an implied asset risk that
could potentially strand entire regions and global industries, leading to direct and
indirect impacts on investment strategies and liabilities. Quantifying the financial
impacts and managing emerging ocean risk requires new risk modelling solutions
that go beyond the better representation of the effects of ocean warming and climate
change into traditional risk models of extreme weather events.38

In addition, there is a need for risk models that quantify the probability and
economic impact of losing marine ecosystem services. Such ecosystem risk models
would have the potential to unlock new insurance markets in the space spanned by
ocean risk, international development programs and the blue economy. Business
opportunities for the insurance industry will arise in the form of new insurance
solutions to transfer ocean risk.

Another relevant measure for the insurance industry could be to reduce or delete
pirate fishing or illegal, unreported & unregulated (IUU) fishing which costs
the global economy USD 10 to 23.5 billion yearly. In fact, IUU fishing contributes
to overfishing and destruction of marine habitats and ecosystems, and marine
pollution. Furthermore, the proliferation of illegal activities related to fishing leads
to heightened risks for insurers in relation to other insured parties. There is also a
problem of possible linkage with other crimes and consequently, two main critical
issues arise. The first criticality coincides with an increased risk of fraud against
insurers. The second criticality concerns the exposure of the insurers themselves to
strict legal liabilities also in relation to the violation of international standards.

Insurance could be also useful in improving the viability of insurance in coastal
regions through a mechanism of coordination across governments and insurers.

Governments around the world are increasingly searching for innovative solu-
tions to effectively manage the growing financial exposures and damages resulting
from natural disasters. Residents of coastal regions are particularly prone to the
economic and financial damages of extreme weather events, such as hurricanes,
floods, winter storms and climate change-driven sea-level rise and storm surges. The
expansion of property insurance has been identified as a key strategy for strength-
ening pre- and post-disaster management.39

Coastal communities face significant challenges that limit the deployment of
insurance. Research on flood insurance, for example, identifies risk concentration
as a factor that increases uncertainty within insurance markets and can limit the
availability and affordability of coverage.40 Risk concentration is intrinsic to coastal
areas since risk increases in relation to the proximity to the coastline. The closer

38Ocean Risk and the Insurance Industry, (2018), AXA Report.
39Krieger and Demerrit (2015).
40Botzen and Van Den Bergh (2008).
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properties are to the coastline, the more at risk they are of suffering damages from
coastal flooding, storm surges and high winds. Federal government policy, however,
can play a significant role in reducing insurance uncertainty and expanding its role in
local risk mitigation and disaster recovery acknowledging the insurers’ strategic role
in the present blue/ocean economy.

4 Conclusions

Sustainability is a key point of the action “Agenda2030 for Sustainable Develop-
ment” which highlights seventeen global goals and no less than 169 targets to be
achieved by 2030.

Particularly, the Agenda takes into consideration, from the perspective of sus-
tainable development, the use of oceans, seas and marine resources.

This provision reflects the present idea of a link between sustainable development
and the environment in order to preserve the benefits of the present and future
generations.

As said, the present generation has the duty to not unreasonably use environmen-
tal resources to remove all obstacles that prevent the full development of the human
person with respect to the environment and to preserve the right of future generations
to see the natural heritage reasonably used.

The relationship between sustainable development and the environment also
related to future generations has been also promoted by Courts, such as in the
analysed cases Gabčíkovo-Nagymaros or Minors Oposa v. Secretary of Department
of Environmental and Natural Resources.

The environmental issues concerning the use of oceans, seas and marine
resources inspired the reflections on the blue economy and its evolution in the
Ocean Economy.

Whereas there is no universally accepted definition of the ocean economy, the
Ocean Economy concerns the economic activities of ocean-based industries,
together with the assets, goods and services provided by marine ecosystems.

In this context, the insurance industry has the potential to play three important
roles risk managers, risk carriers and investors.

As risk managers, insurers can communicate recommendations for more sustain-
able practices to their clients and within the communities they serve. As risk carriers,
insurers can choose to exclude or restrict access to insurance to clients or projects
that engage in unsustainable or illegal practices. Finally, insurers are also major
institutional investors, and in this role, they can elect to support only those clients or
projects that contribute to a sustainable ocean economy and divest from those that do
not. There is also an opportunity for all levels of government—local, national or
international—to work with the insurance industry to promote the development of a
sustainable ocean economy. At the local level, this could involve making improve-
ments in risk modelling, and at national or international levels, policy and regulatory
frameworks could be reshaped to incentivise responsible and sustainable maritime
industry practices.
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Part II
Sustainability and Insurers’ Governance



The Relevance of Governance
in the Insurance Sector Within
the Framework of Sustainable Investments

Jaume Llorca Galiana

1 Introduction

The necessary regulation of insurance companies’ products following the 2008 crisis
has led to regulation at the European level, whose purpose is to offer certain
guarantees of investor protection through so-called product governance. The aim,
from the moment the product is developed and approved, is that the target market is
determined, and its interests and objectives are taken into consideration, guarantee-
ing a series of product tests that allow more information to be provided on their
characteristics, and establishing controls on the distribution of these products.
Likewise, the undoubted importance of the insurance sector has led it to become
an essential agent for the reorientation of the financial system towards sustainability.
For this reason, Regulation 2020/852, known as the European Sustainable Activities
Taxonomy Regulation, aims to establish a classification of environmentally sustain-
able economic activities to facilitate investments in these activities and, in turn, to
extend the obligations regarding the disclosure of information on the sustainability
of financial products. This had a clear impact on product governance in the insurance
sector, modifying the regulations governing product governance requirements and
introducing the obligation to consider the investor’s sustainability preferences and
inform them of the different options for investing in environmentally sustainable
activities. This is a matter of recent regulation, but it represents a paradigm shift in
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the insurance sector, and it is already clear that it will be of unquestionable practical
relevance in the coming years.

2 Product Governance

2.1 Concept

The growing complexity in the functioning of financial markets has given rise to the
need to configure instruments to improve the regulatory framework with the aim of
guaranteeing adequate investor protection, reinforcing transparency, and thus offer-
ing greater confidence to all those involved in the financial system. The crises
experienced in recent years and the situations of abuse by certain market participants
have led to the creation of a regulatory framework that allows the gradual adoption
of measures to balance these positions to the benefit of investors and to offer greater
security in the market.1 In this context, product governance should be highlighted as
an instrument for improving the functioning of the financial system. International
regulators have gradually established criteria for the application of a new function of
investment institutions that allows for greater control over the process of product
design, issuance, marketing, and distribution. The European Securities and Markets
Authority (ESMA)2 issued an opinion on best practices for the implementation of
financial product governance obligations3 to provide the other EU regulators with
homogeneous and uniform criteria. This laid the foundations for a system that
strengthens the financial system, improves transparency, and protects investors.4

Product governance aims to reflect this improvement in the system by offering
financial products that have passed certain internal processes within the institution.
First, institutions must bear in mind a series of considerations from the initial design
of the product.5 In this respect, the financial needs of the investor will be relevant,
and, for this reason, a prior analysis of the potential target market must be carried out.
Hence, it will be essential to determine the specific target customer, the knowledge
and experience they may have of this type of product, as well as of the financial
system in general, the possibility of bearing losses in accordance with their financial
situation, risk tolerance, as well as the aims and needs of the investors. Conversely,
this analysis is also useful to identify the target audience for whom the product
should not be intended, and it is objectively unsuitable. To this end, the specific
characteristics of the product, its liquidity, its risk in relation to its profitability and its

1Marano (2019), pp. 59–96.
2Pursuant to the power provided under Article 29.1.a) of Regulation 1095/2010. On ESMA’s
technical guides, Palá Laguna (2019), pp. 5–7.
3ESMA (2014), p. 332.
4Canalejas Merín (2019), p. 3.
5Fernández Pérez (2019), p. 258; Moya Ballester (2019), p. 687.
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complexity should be considered. Second, the product should be analysed by
assessing, if possible, the development of similar products on the market and in
any case, by subjecting it to simulations of future scenarios to determine its adap-
tation to crisis situations and its profitability under different scenarios. This makes it
possible to gather information on the specific characteristics of the product and all
the relevant information about it, which will be necessary to offer greater guarantees
in the market and so that the investor can choose the product with full knowledge of
it. If this analysis yields a different result than expected, the target market must be
re-evaluated.

Investor information is an essential element of product governance. Therefore,
the institution must offer complete and detailed information on the target public, the
characteristics of the product, its profitability, its risk, its past performance, if any,
the cost of disinvestment, as well as all those issues that are relevant to guarantee
adequate investor protection. The aim is to overcome the insurers’ exclusive search
for greater profits by offering adequate information to the insured, which will be of
benefit to them. In this sense, it is convenient to avoid confusing denominations that
do not reflect the reality of the product and should be offered following those that
adjust to the nature of the product and avoid confusion with it.

Likewise, one of the issues that must be addressed from the beginning is the
product’s distribution strategy. To this end, it will be advisable to establish the
distribution channels through which the product is to be offered and to assess the
need to prioritise a channel according to the type of product or the potential customer
for whom it is designed.

Appropriate measures should also be taken to ensure constant monitoring of
product development by establishing thresholds to which the product must conform,
thus making it possible to know whether it is developing as planned and, where
appropriate, to take measures to correct any deviation that could have a negative
impact on the investor, and the distributors and investors concerned should be
informed of the adoption of such measures.

2.2 Regulatory Framework Applicable to the Insurance
Sector

The implementation of Directive 2004/39/EC of the European Parliament and of the
Council of 21 April 2004 on markets in financial instruments (MiFID) initiated the
process of establishing a European-wide regulatory framework for protection in the
financial system. Subsequently, Directive 2009/138/EC of the European Parliament
and of the Council of 25 November 2009 on the taking up and pursuit of the business
of Insurance and Reinsurance (Solvency II Directive) contemplated, in relation to
corporate governance, a series of duties to promote appropriate risk management by
improving internal management and promoting self-monitoring measures for
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insurance companies.6 Following this, Directive 2014/65 of the European Parlia-
ment and of the Council of 15 May 2014 on markets in financial instruments (MiFID
II Directive) consolidated the regulations on this matter, the impact of which is
unquestionable for the insurance sector.7 A few months later, Regulation 1286/2014
of the European Parliament and of the Council of 26 November 2014, on key
information documents relating to PRIIPs and insurance-based investment products
was adopted. Directive 2016/97 of the European Parliament and of the Council of
20 January 2016 on insurance distribution sets out product governance criteria for
insurance distribution, covering product governance requirements in the insurance
sector, as well as establishing a legal regime for the insurance intermediary.

This legislation is further developed by delegated Regulations and Directives.
Delegated Directive 2017/593 implements MiFID II by setting out product gover-
nance obligations for investment firms producing financial instruments and distrib-
utors. Similarly, Directive 2016/97 is implemented by Commission Delegated
Regulation 2017/2358 of 21 September 2017 as regards control and product gover-
nance requirements for insurers and insurance distributors as well as Commission
Delegated Regulation 2017/2359 as regards disclosure requirements and conduct of
business rules applicable to the distribution of insurance-based investment products.
These latter Delegated Regulations, among others, have been subsequently amended
to adapt to sustainability factors, risks and preferences and, due to their importance,
will be considered in another chapter of this paper.

Finally, it is worth noting the technical guidelines established, inter alia, by the
European Securities and Markets Authority (ESMA),8 the European Banking
Authority (EBA)9 and the European Insurance and Occupational Pensions Authority
(EIOPA)10 on governance and oversight procedures for these products.

All this makes up a regulatory framework that has progressively advanced in
strengthening the financial system in general, the investor’s protection and, in
particular, in improving management by financial institutions and insurance
companies.

6Paragraph 1.8 of the EIOPA Guidelines (2016). On this, Hernández Barros and Martínez Torre-
Enciso (2010), pp. 75–91; Pérez Frutuoso and Gragera Cubero (2018), pp. 219–245.
7Peñas Moyano (2020b), p. 883 with quote from Marano (2017), p. 417 expose that the EU is
considered to have adopted a process of “mifidisation” in the field of insurance.
8ESMA (2014), p. 332.
9BDE (2016).
10EIOPA (2016).
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2.3 Product Governance in the Insurance Sector

2.3.1 Entities Obliged and Excluded from the Application
of the Regulation

The insurance industry has been forced in recent years to adopt constant changes to
adapt to new regulations on insurance products.11

Product governance implies an improvement in the governance of insurance
companies and thus aims to offer investor protection in various ways. Therefore,
these measures should be implemented globally for all insurance and investment
products.

First, it should be recalled that insurance producers can be insurance undertakings
on the one hand and insurance intermediaries on the other hand. The latter are
divided into intermediaries who are insurance preparers or producers and interme-
diaries who are only insurance distributors. Delegated Regulation 2017/2358 makes
a clear distinction in terms of duties between producers, which may be insurance
undertakings or producer intermediaries, and distributors, which are non-producer
intermediaries.12

The obligation to implement product governance measures rests with insurers and
insurance intermediaries insofar as they are responsible for the development of
products offered for sale to customers.13 Producers are responsible for the product
approval process and the choice of distribution channels. As far as insurance
distributors are concerned, they are responsible for obtaining from the producer
the necessary information on insurance products in order to offer it to customers in
an appropriate manner, and for informing the producer when the product is not in
line with the defined target market, its interests or objectives. This is intended to
ensure comprehensive investor protection, irrespective of the method of contracting,
thus guaranteeing that any party involved in the product design, development and
distribution process complies with product governance processes.14 In those cases
where insurance companies or insurance distributors play a key role in the design
and development of the product, they will be considered producers.

Therefore, the producer will be considered to be the person in charge of designing
the insurance product and responsible for maintaining, managing, and reviewing its

11Peñas Moyano (2020a), p. 9, “There is, in principle, no exclusion regarding the application of
product governance to any particular type of insurance contract. The regulation is applicable both to
newly created insurance products because they have not yet been marketed and to those which have
been substantially modified after a period of marketing, as provided for in Art. 1 of the Delegated
Regulation. It is also applicable to all types of products, from the simplest to the most complex.”
12On insurance distributors, Vercher Moll (2021), pp. 179–195.
13Zunzunegui (2021b), p. 90, “we are facing a transition of the sector towards financialisation,
which is reflected in the actions of supervisors.”
14Peñas Moyano (2020a), p. 6, understands that insurance comparators are included as a distribu-
tion activity when they allow the direct or indirect conclusion of an insurance contract at the end of
the process.
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approval process, and must carry out this task individually and before the marketing
or distribution of the product, taking into consideration the nature of the product.15

Specifically, it is considered that to interpret the relevance of the role of the insurer or
distributor, the independent determination of the essential elements of the product,
such as the target market, coverage, costs, price, risk, and guarantee rights must be
taken into consideration, provided that the insurance company offering the coverage
for this product does not modify the above elements in a relevant manner, i.e. that the
conditions initially foreseen are maintained.16

In the case of producers, an insurer and an insurance intermediary shall agree on a
protocol providing for the method of defining the target market for the product and
the roles of each in the approval of the product.

In any case, large exposure insurance17 and all those that are personalised
products are excluded from the application of the product governance rules, as it is
considered that in this case, it is not necessary to offer such intensive investor
protection.

2.3.2 Product Governance Requirements in the Insurance Sector

The need to provide investors in insurance-based products with certain guarantees
has led to the imposition of certain obligations on producers.18

First, as mentioned above, the target market must be determined. However, in the
case of the insurance sector, due to its particularities, the potential clients whose
profile fits the product must be determined in detail, taking into consideration the
risk, nature, characteristics, and complexity of the insurance product, as well as the
financial culture of the selected market and the information available to them.19 To
ensure that the product design complies with these requirements, producers should
ensure that the personnel responsible for the design and configuration of the insur-
ance product are properly trained and have the necessary experience and knowledge
to be able to understand the insurance products and the potential target market.

Once the target market has been determined, the market behaviour of the target
market should be checked beforehand, without prejudice to the subsequent control
described below, by testing it in different scenarios.20 This has two purposes. On the
one hand, knowing the product considers the variability of the market and, therefore,
being able to offer this information to the investor. On the other hand, if the tests are

15Article 3 of Delegated Regulation 2017/2358.
16Tapia Hermida (2018), p. 6.
17Article 25.4 Directive 2016/97.
18De Polis (2020), pp. 4–7.
19Hernández Barros (2015), pp. 61–70.
20Zunzunegui (2021a), pp. 413–428.
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not favourable, to rule out a certain target market and be able to readapt it according
to the test result.21

In any case, producers should set a specific deadline for reviewing insurance
products once they have been introduced on the market. The timeframe will vary
depending on the characteristics of the product and the market situation. Such
monitoring should ensure that the insurance product continues to meet the objectives
envisaged from the outset and that the essential features are maintained after
introduction into the financial system, with particular attention to the target market.
It will have to be monitored whether it is being distributed to the originally intended
market or whether it has been diverted to other unintended markets. If these controls
detect any anomaly not foreseen in the product tests indicated, all necessary mea-
sures must be taken by the producers to avoid any circumstance detrimental to the
investor, and these facts must be brought to the attention of the insurance distributors
and the investors who may have been affected. On the contrary, but with the same
purpose, if the distributors detect that the insurance product does not in practice meet
the objectives of the target market or that any cause that could adversely affect the
investor is noticed, they shall inform the producer and where appropriate, cease
distribution of the product.22

In the distribution of the product, producers must select the distribution channels,
which must be adjusted to the needs of the target market according to its own
characteristics. Likewise, producers must inform distributors in a complete, clear,
and detailed manner about the target market, the characteristics of the product, the
risks, the costs, and the proposed distribution strategy to enable them to properly
understand the insurance product and to identify customers who might be interested
in the product.23 In this regard, insurance distributors should ensure that they obtain
all necessary information from the producer and ensure that they understand the
nature and complexity of the product adequately.24 This is to protect the investor by
ensuring that their objectives and interests are considered and to ensure that they
have the necessary information to take out the product.

Distributors must update the distribution mechanisms of the product to ensure
that, after a certain period on the market, the product continues to be aligned with the
objectives of the target market and is being distributed to the target market as
indicated by the product.25 In this respect, the producer must check on a regular
basis that the distributor is in line with the distribution strategy and is distributing to
the target market.

21Canalejas Merín (2019), p. 5.
22Almarcha Jaime (2016).
23On the information to be provided by insurance intermediaries under Directive 2002/92, Bataller
Grau (2007), p. 77.
24On this, Armour et al. (2016), p. 57.
25Marano (2020), p. 868.
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The aim is to ensure that the agents involved in the insurance sector strengthen
their governance26 and offer protection to investors from the very moment the
product is designed, taking into account their objectives and interests from the initial
stages of product development, which allows the product to be adapted to their
needs, thus ensuring that the investor has adequate guarantees to carry out the
investment.

3 Sustainable Investments

3.1 Concept

Sustainability is a multi-faceted concept that, in recent years, has become increas-
ingly important in a wide variety of areas. The financial sector has not been oblivious
to this reality,27 and is increasingly involved, either voluntarily or by legal obligation
in the implementation of sustainable measures.28 The Environmental, Social and
Governance (ESG) criteria have brought about a gradual but significant change in
the financial sector, seeking an orderly transition towards a process of neutral
environmental impact and decarbonisation29 in the financial sector, given the detri-
mental effects that this can have on the environment.30

The European Union is committed to combat climate change and environmental
issues on a number of fronts, through different avenues that directly and indirectly
affect the financial sector. Support for the Paris Agreement and the UN’s 2030
Agenda for Sustainable Development and the development of the European Green
Pact, which contains ambitious environmental commitments, demonstrate the EU’s
interest in tackling climate change.31 Particularly, the Commission’s Communica-
tion on the Action Plan: Financing for Sustainable Development 2018 sets out
concrete targets that aim, among other things and in different ways, to boost
sustainable investment in order to increase financing for sustainable development
and thus achieve European and international goals for improving the environment.

26On this, Gallego Sánchez (2019), p. 211 and Spainsif (2021), p. 20, “Governance as the backbone
of the company is a tool that facilitates the achievement of the environmental and social objectives
of the entities and, therefore, of the higher state or European plans.”
27Sjafjell (2019), pp. 163–165.
28Siri and Shanshan (2020), pp. 3–5.
29In this regard, the Commission communication “Stepping up Europe’s climate ambition for 2030:
Investing in a climate-neutral future for the benefit of our people,” SWD (2020). In this case,
decarbonisation means the process of achieving reductions in greenhouse gas emissions, primarily
those in the form of carbon dioxide.
30A reference on the impact of the market on the environment is the report by Stern (2007).
31Siri and Zhu (2019).

102 J. Llorca Galiana



3.2 Measures Taken by the EU

3.2.1 European Taxonomy of Sustainable Activities

One of the main challenges for the EU is to facilitate the raising of capital to support
sustainable growth and decarbonisation of the European economy to meet EU and
international climate targets. To this end, the European taxonomy of sustainable
activities is the basis on which the European Sustainable Finance Standard is being
developed. This standard is essential to reduce the fragmentation caused by different
classifications in different EU countries and to reduce transaction costs in the
markets.

Regulation 2020/852 of the European Parliament and of the Council of 18 June
2020 on establishing a framework to facilitate sustainable investments provides a
common classification system for economic activities whose contribution to achiev-
ing environmental objectives is relevant32 according to scientific criteria. This
implies that the market has a common definition of sustainability and makes it
possible to identify concrete objectives that can be met through economic activity.
These environmental objectives are the sustainable use and protection of water and
marine resources, the transition to a circular economy, the prevention and control of
pollution, and the protection and restoration of biodiversity and ecosystems. This
will also combat the so-called “greenwashing,” as this common definition, based on
scientific criteria, will prevent products from being offered as environmentally
friendly if they do not meet the criteria set out in European legislation.33

This regulation seeks to establish the requirements that economic activity must
meet to be considered sustainable and to be able to provide information on the
impact of investments on the environment.34 It is understood that economic activity
is environmentally sustainable when it meets four requirements, namely: the activity
makes a substantial contribution to one or more of the six environmental objectives
set out in the Regulation, does not cause significant damage to any of these
objectives,35 is carried out in accordance with the procedures of the OECD, the
UN and other international conventions, and complies with the technical criteria
established by the Commission in implementation of the Regulation.

This ensures that there are standard criteria throughout the EU that allow, without
specific technical knowledge, to know and apply the necessary measures to be able
to classify products as sustainable.36 At the same time, it also makes it easier for

32As foreseen in the Regulation, the relevance of the contribution is determined by the specific
objective pursued.
33Murillo García (2020), p. 16.
34Recalde Castells (2022), p. 17.
35The aim is to prevent an investment that is considered environmentally sustainable from causing
more damage than the contribution it makes.
36LMA, APLMA (2021).

The Relevance of Governance in the Insurance Sector Within the. . . 103



investors to find out quickly and easily what criteria have been used to qualify the
product in this way, offering confidence and security in the market.37

Undoubtedly, regulation at the European level makes it possible to homogenise
the criteria for classifying activities, given that, if each state were allowed to set its
own taxonomy, it would generate a disincentive for investors to carry out cross-
border operations by having a regulation with different criteria. This would also
mean that actors in the financial sector would be forced to adapt their products
according to the interests of each state, and a certain product could be labelled as
sustainable in one state and not be so in a neighbouring state due to the different
classifications of each of them. This would generate a fragmentation of the market
that would be contrary to the purpose of the EU itself.

To clarify the specific aspects of Regulation 2020/852, Delegated Regulation
2021/2139 has been adopted, as amended by Delegated Regulation 2022/1214,
which establishes the technical selection criteria for considering that an economic
activity makes a substantial contribution to climate change mitigation and does not
cause significant harm to environmental objectives. This Delegated Regulation sets
out the regulatory technical standards (RTS) that implement Articles 10 and 11 of the
Taxonomy Regulation and harmonise the criteria for screening, disclosure, and
verification of market activities so that they can be considered environmentally
sustainable.

In any case, we are at an early stage in the implementation of the taxonomy of
sustainable activities. There are many issues that this taxonomy must overcome to be
successful and to fulfil the functions envisaged by the EU. The truth is that for the
moment, this regulation is difficult to apply to small and medium-sized enterprises,
which make up the majority of the social fabric, as well as to companies from outside
the EU due to the high cost of verifying compliance with the requirements. Likewise,
it is still necessary to have a greater business culture on the subject, given that the
lack of adequate and complete information on the product makes it difficult to
qualify it, which can lead to it not being considered sustainable even though it is
in fact complying with European regulations. So far only a small percentage of listed
companies have sustainable revenues according to the European taxonomy, limiting
the possibilities for sustainable investment in the EU.38

It is therefore an undoubtedly positive measure, but one that is still in its infancy
and will need to be further developed and promoted in the coming years.

3.2.2 Product Information Disclosure Duties

Information on environmental data is essential to establish the sustainability of
investments. It is therefore necessary to provide investors with information on
sustainability risks, sustainable investment objectives and the environmental

37Calvo Vérgez (2021), pp. 119–144.
38Romo González (2021), p. 16.

104 J. Llorca Galiana



characteristics of a product to be able to make a fully informed, rigorous, and
consistent choice from the wide range of products available on the market.39

Directive 2013/34 of the European Parliament and of the Council of 26 June 2013
established a number of transparency obligations in the disclosure of non-financial
information relating to social, environmental and governance issues. However, this
regulation was not as effective as expected because the format and presentation
required meant that such information was not usually passed on to the end inves-
tor.40 Regulation 2019/2088 of the European Parliament and of the Council of
27 November 2019 aims to set harmonising rules on transparency in financial
markets regarding sustainability risks, adverse impacts at the entity level, remuner-
ation policies, integration of sustainability risks, transparency of environmental
characteristics of sustainable investments in pre-contractual information, websites,
and periodic reports.

Regulation 2020/852 intensively strengthens the regulation of disclosure obliga-
tions in the financial sector. It establishes the obligation to provide certain informa-
tion on the sustainability of financial products in accordance with the taxonomy
established by the regulation itself. Specifically, where a financial product targets
sustainable investments, it shall specify which of the objectives set out in the
regulation the investment underlying the financial product contributes to, and shall
describe how and to what extent the investments are directed towards economic
activities that are considered environmentally sustainable, including information on
the proportion of enabling and transitional activities and the total percentage of the
investments selected for the financial product.41

Furthermore, in the case of financial products that aim to promote environmental
features, they must additionally disclose in a statement whether or not the investment
in question complies with the requirements set out in the Regulation in relation to the
concept of “not causing significant harm to the environment,” compliance with
which is necessary to qualify an economic activity as sustainable. The statement to
be included states that “the principle of ‘no significant harm’ applies only to
investments underlying the financial product that meet the EU criteria for environ-
mentally sustainable economic activities.” The investments underlying the rest of the
financial product do not take into account the EU criteria for environmentally
sustainable economic activities.

In terms of pre-contractual information and periodic reports, for those products
that are not subject to Article 8 or 9 of Regulation 2019/2088, but are required to
comply with non-financial disclosure obligations, they are required to include a
statement indicating that “the investments underlying this financial product do not

39Mínguez Prieto (2022), pp. 8–15.
40As stated in recital 2 of Directive 2014/95 of the European Parliament and of the Council of
22 October 2014.
41This is without prejudice to other information to be included, e.g. for products with a carbon
emission reduction target, a detailed explanation of how the low carbon emission target is ensured to
meet the long-term global warming objectives as foreseen in Article 9(3) of Regulation 2019/2088.
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take into account the EU criteria for environmentally sustainable economic
activities.”

Similarly, on the transparency of companies in non-financial statements, the
regulation requires companies to disclose in their non-financial statement or consol-
idated non-financial statement information on how and to what extent the company’s
activities are associated with economic activities that are considered sustainable.
Particularly, it shall indicate the proportion of its turnover that comes from products
or services related to sustainable economic activities, as well as the proportion of its
total fixed assets and the proportion of its operating expenses related to assets or
processes associated with sustainable economic activities. Compliance with these
requirements must be carried out by the competent authorities in each sector in
relation to the financial intermediary.

In any case, to harmonise Regulation 2019/2088 and Regulation 2022/852,
Article 25 of the latter regulation provides, as a final provision, for Regulation
2019/2088 to be amended to draw up detailed regulatory technical standards on
the content and presentation of the information. The result is Commission Delegated
Regulation 2022/1288 of 6 April 2022, which supplements Regulation 2019/2088
and lays down regulatory technical standards determining the content and presenta-
tion of information on the “no significant harm” principle42 and establishes and
supplements the methods and presentation of information on sustainability indica-
tors and the identification of specific sustainable investment targets in
pre-contractual documents. This facilitates the work of stakeholders in the financial
sector and supervisors by providing templates that structure the information, the
benefit of which will also accrue to the investor as the information can be compared
in a more comprehensive and user-friendly way.43

This provision is therefore intended to ensure that those involved in the financial
sector can be fully, comprehensively, and detailedly informed of all information on
financial products and their relationship with environmentally sustainable activities.

4 Product Governance Applied to Sustainable Investments

4.1 Relevance of the Issue to the Insurance Sector

The Commission’s 2018 Action Plan: Financing sustainable development indicates
that insurance companies are an important source of external financing for the
European economy but that they may be affected by risks related to unsustainable
economic development.44 The Commission understands that risks related to climate
and other environmental factors may lead to a lack of credibility and effectiveness of

42Known as the DNSH (Do No Significant Harm) principle.
43On this, Iñiguez Ortega (2022); Palá Laguna (2022); Llopis Blanque (2023).
44On this, Internacional Association of Insurance Supervisors, (2018).
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the EU prudential framework and its risk-based nature. However, it recognises that
insurance distributors can play a key role in reorienting the financial system towards
sustainability.45 The UN through the Environment Programme Finance Initiative
and specifically in the Principles for Sustainable Insurance states that sustainable
insurance aims to reduce risk, develop innovative solutions, improve business
performance, and contribute to environmental, social, and economic sustainability.

The 2021 Social Report on Insurance46 stresses that the important role of insur-
ance as an institutional investor allows it to act as an instrument for change in the
financial system. Thus, three quarters of the sector in Spain consider ESG criteria in
the configuration of its investment portfolio. In turn, a quarter of the entities that
market savings products have some product that complies with the environmental or
social characteristics set out in EU sustainability regulations.

The importance of the insurance sector in promoting a shift in the financial market
towards investments in environmentally sustainable activities is therefore
undeniable.

4.2 Impact of Sustainable Investments on the Governance
of the Product

The product governance regulations discussed above are complemented by Dele-
gated Regulation 2021/1257 which amends Delegated Regulations 2017/2358 and
2017/2359 mentioned above to include sustainability factors, risks and preferences
in the control and governance requirements for investment products of insurance
undertakings and establishes conduct of business and advisory rules for these
insurance-based investment products.

Considering the importance of the sector in achieving sustainable economic
growth, there is an obligation to take sustainability factors into account in product
governance requirements from the time of design and approval for a market that is
interested in sustainable insurance products.

During the process of developing and approving the insurance-based investment
product, the target market should be defined in sufficient detail, taking into account,
in addition to the product features, risk profile, complexity and other product
circumstances described earlier in this paper, the sustainability factors. Sustainability
factors in this respect are understood to include information on environmental and
social issues, employee issues, respect for human rights, and anti-corruption.47

Therefore, a general classification of the product as sustainable is insufficient, but
it should be designed and marketed with the sustainability objectives of the target

45Cousy (2009), p. 245, considers that insurance has traditionally been neglected in financial
regulation.
46UNESPA (2022).
47Seventh recital of Directive 2022/2464.
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market in mind, always taking into account the level of information of the customers
and their financial literacy. Product developers should be qualified to understand the
sustainability objectives and characteristics of the target market.48

On product testing, sustainability factors should be taken into consideration in
terms of how the product will perform in the market during its life cycle and whether
it would meet the sustainability objectives and the objectives of the target market
throughout its life cycle. Thus, products that after testing are found not to meet the
sustainability objectives and the needs of the target market, cannot be placed on the
market. In any case, it must be ensured that customers’ sustainability concerns are
duly taken into account. Therefore, if the insurance distributor detects that a product
is not in line with the sustainability interests of the established target market, it
should bring this to the attention of the producer to modify the distribution strategy
of the product.49

Therefore, this regulation establishes that sustainability must be taken into con-
sideration throughout the product development, approval, and distribution process to
ensure that environmentally sustainable products reach the target market after having
been developed for this purpose, having undergone a detailed and complete analysis
of the customer profile and having passed product testing and that there is a control
process for compliance with the provisions of the product approval for the protection
of the investor.

4.3 Impact of Sustainable Investments on Information
Requirements in Product Distribution

Delegated Regulation 2017/2359 on information requirements and conduct of busi-
ness rules for the distribution of insurance-based investment products is amended by
Delegated Regulation 2021/1257 to introduce sustainability preferences.

Investors must be informed of their sustainability preferences, i.e. whether they
wish to include a sustainable financial product in their investment to a greater or
lesser extent. To this end, in the product selection process and the investor’s
suitability assessment, investors must be asked whether they have sustainability
preferences and, if so, what percentage of their investment they wish to allocate to
sustainability. The client should then be offered a threefold possibility to realise
these sustainability preferences. First, the investor may choose investments that are
considered sustainable under the criteria and requirements of Regulation 2020/852
as set out above. Second, the investor may invest in products that are sustainable
under Regulation 2019/2088. Finally, the option should be offered to invest in
products that take into consideration the main adverse impacts on sustainability

48Zunzunegui (2021a, b).
49On the consideration and protection of investors as consumers, Gimeno Beviá (2015),
pp. 312–314.
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factors, i.e. that manage the negative impacts that the investment may have on
climate issues, with the qualitative or quantitative elements being determined by
the investor.

The favouring of environmentally sustainable activities is gradual in these
options, with the first option being more favourable to sustainable economic activ-
ities because of the type of activities invested in under Regulation 2020/852, and the
last option being less favourable to sustainable economic activities because it is only
investments in products that take into consideration the adverse effects of the
activity. Insurance intermediaries should be able to explain the different degrees of
sustainability to the investor in such a way that the investor can understand the
difference between the different types of sustainability.

In any case, it should be pointed out that, at present, taking into account that this is
a relatively recently approved regulation, few investment products comply with the
strict requirements of Regulation 2020/852, and the investor has limited choice, with
greater variety in the case of the third option, which does not have the same
sustainability requirements. In any case, this is a good start for investors to begin
to be aware of the different sustainability preferences available, and a greater culture
in the financial sector on this type of product is needed to broaden the offer of
environmentally sustainable products, which will undoubtedly allow investors to
choose the option that best suits their interests.

It should be made clear that the suitability assessment will comprise a series of
questions to enable recommendations to be made based on their financial objectives
and sustainability preferences. In any case, to avoid any potential for abuse in the
distribution of these products, the investment objectives and the specific situation of
each investor should be assessed first, followed by questions on their sustainability
preferences. In addition, clients who have already completed the suitability assess-
ment prior to this regulatory provision should be able to express their preferences on
sustainability factors in the next periodic update of the suitability assessment.

Insurance intermediaries shall not recommend products where there is a conflict
of interest and products that do not match the customer’s expressed sustainability
preferences and shall explain the reasons for this to the customer and keep a record of
this. If the customer decides to adapt their sustainability preferences when no
product is in line with their preferences, the decision, and the reasons for it must
be recorded to avoid mis-selling and greenwashing.

4.4 Integrating Sustainability Risks into Governance

Sustainability has also affected insurers in terms of integrating sustainability risks
into the governance of insurers. Commission Delegated Regulation 2021/1256 of
21 April 2021 amends Delegated Regulation 2015/35 and integrates these sustain-
ability risks. The Commission aims to ensure that the governance system of insur-
ance undertakings and the assessment of overall solvency needs reflect sustainability
risks. To this end, it defines sustainability risk as any environmental or governance
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event or condition that, if it were to occur, could have an actual or potential negative
effect on the value of the investment or the value of the liability.

It provides for the need to review and adapt risk management policies to integrate
sustainability risks in the terms expressed. Likewise, information on how the
integration of sustainability risks into the risk management system is taken into
consideration should be included in the remuneration policy, given the importance of
remuneration policies in ensuring that the risks identified by the risk management
system are effectively managed by the insurer’s personnel. Similarly, the actuarial
function should consider sustainability risks when reviewing the underwriting policy
of the insurer.

Finally, the integration of sustainability risks into the principle of prudence is
foreseen, whereby sustainability risks should be taken into consideration when
determining, managing, and monitoring the risks arising from investments,50 con-
sidering the potential long-term impact of their investment strategy on sustainability
factors, and the sustainability preferences of investors should be reflected in these
strategies and decisions.

5 Conclusions

The European Union’s 2018 Action Plan for Financing Sustainable Development
marked a starting point for a significant structural shift in the financial system. To
redirect financial investments towards activities that address climate change and
achieve environmental objectives, the Regulation on the Taxonomy of Sustainable
Activities was approved. The objective of this regulation is to set common criteria
for what should be considered environmentally sustainable activities. The EU is
aware that the volume of investment to meet environmental objectives requires the
financial system to develop instruments of a private nature. This will allow the
necessary savings and monetary resources to be channelled to transformative sus-
tainable investments that will help meet the objectives of a circular economy and
respond to current environmental needs.

Product governance has become one of the main factors in facilitating this
investment by providing security to investors in the product. The aim is to offer
financial products that have been previously created by the entity following specific
internal processes. The interests and objectives of the potential target market will be
taken into consideration from the very beginning of the product’s design, and the
specific client for whom it is intended will be established. Likewise, the product is
subjected to certain tests to obtain complete and detailed information on the charac-

50On the incorporation of environmental, social and corporate governance issues into investment
analysis processes, Bataller Grau and Córdoba-Mochales (2020), pp. 21–47.
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teristics of the product, its response in future scenarios, its adaptation to crisis
situations, its possible profitability, etc. All this information will be provided to the
investor, who will be able to select the investment product with the best guarantees
and with full information on the product, a key element being the information
offered to the investor.

The insurance sector has a key role to play in realigning investments towards
sustainable activities. Therefore, insurance-based investment products should be
designed taking into consideration the governance obligations of the product to
ensure the investor. In any case, recent EU legislation sets out a number of obliga-
tions on producers and distributors of insurance products to include sustainability
factors, risks, and preferences in the governance requirements of investment prod-
ucts. Sustainability factors must be taken into consideration in the governance
requirements from the initial design and approval of the product, as well as in its
distribution. On product testing in the governance framework, it should be analysed
whether the originally envisaged sustainability objectives would be met over the
estimated life of the product. In addition, investors should be informed about
sustainability preferences and may include a financial product in their investment.
Investors should be offered a triple investment choice of sustainable products, which
will vary according to their objectives and interests. The investor will be able to
select products that meet the sustainability requirements under Regulation 2020/852
(Taxonomy Regulation), products that are considered sustainable under Regulation
2019/2088 (Disclosure Regulation) or products that take into consideration the main
issues on sustainability factors. The choice of one option or the other will depend on
the interests of the investor, taking into account that the former option offers higher
guarantees of sustainability of the products due to the higher requirements to be met,
and the latter option offers lower guarantees of sustainability. Distributors of insur-
ance products should provide all the information provided by the producers to the
investors on the different products so that they can choose the option they consider
most appropriate. However, it cannot be overlooked that at this initial stage of
regulation, taking into consideration that the regulations establishing these obliga-
tions are recent, the reality is that the options for investors seeking to invest in
environmentally sustainable economic activities are still limited. In any case, the
paradigm shift is inexorable and still a long way off, so that in the coming years the
options for investors will increase, fulfilling the objective of offering a variety of
products and extensive information on them.

In conclusion, product governance plays a crucial role in the investment in
environmentally sustainable activities within the insurance sector, as it helps over-
come the traditional hesitations of investors towards such products. This is achieved
through a strict product design, development, and distribution process that takes into
account the interests of the target market. Additionally, it provides comprehensive
and detailed information about the products, thereby offering security and confi-
dence to the investors.
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Sustainable Investment Challenges from
the Perspective of Insurance Companies
in the European and Polish Market

Marianna Cicirko

1 Introduction

The latest IPCC report confirmed that climate change is a strategic topic. Therefore,
environmental, social and governance (ESG) measures have become a decisive
factor in business analyses and investment strategies. Recent studies have pointed
in different directions, some indicate that green investments are associated with
lower financial returns and others argue in favour of superior returns from ESG
endeavours. Although the experience of investors with ESG principles is still
shallow, some of them see ESG as a business opportunity.

The relevance of the issue prompted the author to undertake research aimed at
determining the condition of sustainable investment in the insurance sector and
identifying the challenges faced by insurance companies in the field of sustainable
investments with a focus on the Polish market. The article aims to present the
concept of sustainable investments and ESG in Europe and Poland to indicate the
opportunities and obstacles to their development. The research problem formulated
for the study is the perception of sustainable investment development by experts in
the Polish insurance sector. The research is qualitative exploratory, and the selected
research method is individual in-depth interviews, and for its needs questions were
formulated: Is the insurance sector in Europe and Poland vulnerable to climate
change and to what extent?; Are the investment activities of the insurance sector
particularly vulnerable to climate change?; How investment market towards sustain-
able investment affects the insurance sector?; What obstacles do insurance compa-
nies identify in sustainable investment?; Do the investment activities of the
insurance sector require the implementation of new regulations or changes to the
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currently applicable ones? The research group was selected to present various
perspectives and needs of the insurance sector. The respondents are people with
many years of experience in the insurance market and having substantive knowledge
about it. The study complements the research gap for Poland in terms of sustainable
investment challenges from the perspective of insurance companies in the European
and Polish markets.

2 Climate Change Influence, ESG Aspects and New
Regulation

Global warming is the highest economic priority according to the latest IPCC report
titled “Climate Change 2021” (IPCC 2021), therefore it is forcing transformation of
the entire economy. The impact depends on the extent to which the economic
activity relies on natural resources. The food and energy sectors are the most
vulnerable channels. Companies relying on suppliers located in the most exposed
regions to extreme weather events may face delays or price increases affecting their
bottom line (Wolters Kluwer 2015). The impact on the financial sector will be
twofold, on the one hand directly through climate change, and on the other indirectly
by the non-financial sector. Economic losses due to natural disasters are increasing
(IAIS & SIF 2018; ESRB 2020). Since the 1980s, the number of events increased
more than twice, but the estimated global value of those losses increased almost 3.5
times (FSB 2020). This means that such events have become more likely and more
severe (IPCC 2014, 2018). Some studies suggest that potential impacts could reduce
global GDP by 2–3% annually by 2060, but other analysis suggests that the
frequency and intensity of extreme weather events may increase non-linearly and
become increasingly correlated with each other over time (OECD 2015).

According to EIOPA (2019), there can be two types of climate-change-related
risks, also called climate risks. Those arising from specific weather events such as
heatwaves, floods and rising mean temperatures are defined as physical risk. It can
occur as financial assets depreciation which results in losses for asset owners or from
a sharp increase in risk premium due to uncertainty about future repayments. Credit
losses, in turn, can occur as reduced income or profitability of borrowers (Stenek
et al. 2011) and reduction of the assets’ market value, that were used as collateral.
Those risks may also be concentrated in certain sectors and regions of the real
economy. Estimates of the impact of physical risk on asset prices depend on the
degree of global warming expectation according to the results of the studies from
2015 (EIU 2015) and 2016 (Dietz et al. 2016). In the scenario where the rise of
global mean temperature is 2°C above pre-industrial level, the global financial assets
will fall from 0.7% to 4.2% ($1–6 trillion). In the “baseline” scenario, where the
2010 mitigation policies are extended indefinitely, but there are no additional actions
to reduce CO2 emissions, the temperature rise will be around 4°C, the value of assets
will fall from 2, 9.7% to 9.7% ($ 4–14 trillion), depending on the selected rates. The
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uncertainty of the climate change direction and its impact on asset prices is large and
carries significant tail risk.

The second risk identified is transitional risk, which refers to government and
regulatory activities, which mainly include laws on carbon emissions. Late govern-
ment action which materialises in a short time will increase transitional risk for all
market participants (EIOPA 2019). The transition risk materialisation may disrupt
the structure of the economy including a significant reallocation of investments (FSB
2020). This can have a big impact on fossil fuel companies as well as other sectors
whose business models are fossil or energy-intensive, such as heavy industry and
transport (Bank of England 2018). Changes in asset prices due to economic transi-
tion do not necessarily pose a threat to financial stability, rather, they will reflect an
adjustment of a properly functioning financial system by directing investments
towards more climate-neutral investments (NGFS 2019). Moving to a low-carbon
economy may reduce the ability of some borrowers to generate sufficient income to
service and pay off their debts (Monnin 2018). Particularly, the depreciation of
certain assets may also be offset by the positive effects of growth in less-emitting
sectors and firms. In addition, climate policy aimed at achieving the structural
economic change described above can also stimulate innovation and investment,
including in low-carbon technologies (NGFS 2019). Furthermore, a shift into a
low-carbon economy will jeopardise the viability of business models relying on
customers in high-carbon sectors. On the other hand, it can create opportunities for
the development and design of new insurance products targeted at emerging eco-
nomic sectors (EIOPA 2021).

Climate risk is considered currently in three ways: as a key business problem, as
an issue of sustainable development that becomes a core business or as a matter of
sustainable development and environmental protection (Golnaraghi 2018). The idea
of sustainable development is crucial for business strategies in terms of adjusting the
economy to climate change. In the latest regulations in the European Union appeared
the idea of ESG, which refers to three factors that are analysed by investors:

• an environmental factor (e.g. assets invested in green bonds)
• a social factor (e.g. investments only in companies that respect human rights)
• a corporate governance factor (e.g. pursuing a transparent information policy

about its corporate governance).

Climate risk is no longer only about ESG discussion. Since the 1972 United
Nations conference in Stockholm, many principles were adopted that started an
international dialogue on the link between economic growth and environmental
pollution. The latest important step was the adoption in 2015 by the United Nations
of the global framework for economic transformation, i.e. the 2030 Agenda with
defined 17 sustainable development goals. A year later, the European Commission
decided to link those goals to EU policy (European Commission 2016). The year
2015 was also important due to the adoption of the first legally binding climate
agreement, i.e. the Paris Agreement, the aim of which was to ensure the consistency
of financial flows, lower greenhouse gas emissions and climate-resilient develop-
ment. However, the financial sector was not covered by any regulations regarding
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the disclosure of information in the field of sustainable development. The lack of
transparency and the lack of legal ESG regulations stood in the way of the full
implementation of the goals of the 2030 Agenda.

Recent years have opened the way to greater transparency of disclosed informa-
tion by enterprises. Regulation (EU) 2019/2088 of the European Parliament and of
the Council of 27 November 2019 on sustainability-related disclosures in the
financial services sector called Sustainable Finance Disclosure Regulation (SFDR)
imposes transparency obligations on financial institutions regarding sustainability
reporting within their investment processes. The purpose is the standardisation of
published information on financial products that promote environmental and social
factors or contribute to the achievement of a sustainable goal. The new regulations
apply to investment products, including insurance products and pension funds. The
SFDR aims at protecting final investors and improving the financial information to
investors and other financial market participants. In practice, this means that market
participants will have access to data such as investment volumes involved in
non-renewable energy and fossil resources, deforestation, poor water and energy
management, lack of respect for human rights, corruption, arms trade, etc. Financial
institutions are required to publish information, including ESG risk management
strategy, information about the negative impact of investment decisions, and trans-
parency of the remuneration policy in the field of sustainable development.

According to SFDR, sustainable investment means an investment in an economic
activity that contributes to an environmental objective or social objective and such
investments do not significantly harm any of those objectives and that the investee
companies follow good governance practices, particularly sound management struc-
tures, employee relations, remuneration of staff and tax compliance. Articles 8 and
9 of the Directive precisely define the three-tier system for dividing the products.
Their distinction is important from the perspective of their appropriate adjustment to
the customer’s preferences in terms of supporting sustainable development. Article
8 distinguishes the so-called light green/ESG products, that can be sold as sustain-
able in the European Union. Disclosures about this product are based on an invest-
ment process incorporating a mix of social or environmental factors. In turn, Article
9 specifies the requirements for products referred to as dark green. These products
are targeted at sustainable investors striving to achieve sustainable investment
results. If the product includes investments related to ESG, but does not qualify as
environmentally sustainable according to the Taxonomy (a framework to facilitate
sustainable investment within the meaning of regulation 2020/852), then it will be a
light green product. The investment must pursue a sustainable goal, not just avoid
harming such goals. If a given product cannot be classified as light or dark green,
then it is called a brown product. Importantly, SFDR does not directly regulate the
issue of product nomenclature, and the name should result from the actual charac-
teristics of the product.

Interest in investing in line with sustainable development is growing around the
world. Investors notice that related issues are becoming more and more important.
ESG integration can potentially affect the long-term performance of an investment.
Holding companies may use different approaches to integrating ESG into their
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investment processes. The way ESG aspects are considered in investment strategies
depends primarily on the motivations that already drive managers when deciding
between traditional and sustainable market stalls.

3 ESG Investing

3.1 ESG Investment Integration

Each investor has specific goals and strategies. Consequently, responsible investing
does not have a single motivation, single strategy or set of approaches that are widely
used (Dimson et al. 2013). The most common motivation for considering ESG
aspects is related to investment performance, followed by customer demand, product
strategy, and then ethical considerations. A significant obstacle so far was the lack of
reporting standards (Armel-Zadeh & Serafeim 2018, pp. 87–103). Investment man-
agers and rating agencies can give scores to the potential investments. However, it is
important to prioritise each aspect, identify the relevant factors and interpret the ESG
performance in relation to the financial indicators. Investors can allocate capital to
companies with a positive impact on enterprises whose development is constrained
by external financing conditions. Incentives for firms to adopt ESG grow with
investor participation, so screening approaches should be pursued in a large coalition
of investors and include stocks and bonds (Kölbel et al. 2020, pp. 554–574).

Investors are also motivated by risk management. The risk aspect is naturally
a major concern of insurance companies and other low-risk investors. However,
some investors also see ESG as an investment opportunity, looking for “alpha.” For
example, ESG analysis can improve your understanding of long-term trends. Some
investors even find new investment targets in the green and social space. The UN
Principles for Responsible Investment, in turn, has created six principles of respon-
sible investment:

1. Incorporate ESG issues into investment analysis and decision-making processes.
2. Be active owners and incorporate ESG issues into ownership policies and

practices.
3. Seek appropriate disclosure on ESG issues by the entities in which you invest.
4. Promote acceptance and implementation of the principles within the investment

industry.
5. Work together to enhance your effectiveness in implementing the principles.
6. Report on your activities and progress towards implementing the principles.

The ESG analysis should be based on external ESG information, preferably
reports, obtained directly from entities or institutional sources. For this purpose,
the investment fund should establish a dedicated ESG team. The result of the work of
such a team would be the integration of financial valuation and ESG factor assess-
ment. In pursuit of increasing returns and optimal risk management, while achieving
the expected social and environmental outcomes. Investors use several methods to
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integrate ESG considerations into their decision-making. Moreover, different ESG
approaches can be implemented with active or passive investment styles (Inderst &
Stewart 2018):

• Negative/Exclusionary Control—This strategy excludes certain activities or
industries (e.g. controversial weapons, tobacco, fossil fuels) found to be unac-
ceptable. The problem with exclusions is the potential reduction in the investment
universe.

• Positive selection/selection of the best in class—This is a positive selection or
weighting of companies or countries with better ESG scores over similar sectors.
It can be implemented both at the level of ESG measures and their potential for
change. The problem with this method is the potential reduction in the investment
universe.

• Active Ownership/Voting/Engagement/Governance—This refers to the practice
of engaging in dialogue with companies or countries on ESG issues and the use of
both property rights (including voting) and a “vote” (especially important in cases
where investors do not have voting rights, such as bondholders) to implement
changes.

• ESG Integration—This is the systematic integration of ESG risks and opportuni-
ties into investment analysis, portfolio construction and risk management.

• Thematic Investments—Investment themes are based on ESG considerations,
including clean technology, renewable energy, energy efficiency, sustainable
forestry and agriculture, water, education, health and diversity.

ESG reporting requirements and green investment strategies can also create
opportunities for insurers, as they account for a large part of the investment market.
Particularly, life insurers can invest in long-term assets such as environmentally
sustainable infrastructure and renewable energy projects, which fit well with their
investment strategies given their long-term horizon. They pay more attention to
shareholder rights, risk, opportunity management, and reputation. They could also
benefit from the higher returns that may be available on long-term assets (Fitch Wire
2021). The combination of sustainable investment and the application of an ESG
strategy in insurance has many other benefits, which include attracting more con-
sumers interested in ESG, as well as the possibility of obtaining positive financial
returns on their investments. By effectively integrating ESG factors into risk assess-
ment and insurance processes, insurers may be able to mitigate their losses due to the
growing number and scope of climate risks. From an underwriting perspective,
failure to include all ESG factors in the underwriting risk assessment will result in
a misunderstanding of the scope of possible events and associated risks covered by
the policy. This is likely to lead to an increase in policy claims, which can signif-
icantly reduce the profitability of insurers. However, profits and market values are
declining as a result of incidents such as oil spills and weather-related supply chain
disruptions. If an insurer invests in companies by seeing a decline in the value of
their shares, this may reduce the return on investment. Over the long term, some
companies may eventually fail to face threats from long-term trends such as climate
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change. Failure to do so may impact the value of institutional investment portfolios
and insurance returns (Debevoise & Plimpton 2021).

3.2 ESG Investing: Global Market Perspective

ESG investing is gaining popularity in the mainstream not only in business but also
among asset managers (Orsato et al. 2015, pp. 161–170). The increase in the value of
balanced assets from 2005 to 2013 on average increased by 30.7% annually. What is
more, all forms of ESG integration practices in Europe have grown by 65% between
2011 and 2013, making this one of the fastest-growing investment strategies.
Looking from a broader perspective, according to the US SIF study from 2020
(US SIF 2020) on sustainable investment in the United States (Fig. 1), in 1995, the
size of sustainable investments in the US was $ 639 billion, assets grown more than
25 times since then. The fastest growth has taken place since 2012. Between 2018
and 2020, it increased by 42% from USD 12.0 trillion in early 2018 to USD 17.1 tril-
lion in early 2020.

Practitioners have identified difficulties in implementing sustainable investment
in funds related to the development of long-term strategies that could generate value
without sacrificing financial return (Sievänen 2014, pp. 309–326). ESG develop-
ment accelerates every year, so it motivates managers to undertake such investments.
There are many conducted research among private investors on ESG. Most studies
confirm that ESG is most prevalent in listed stocks. According to the CFA Report
from 2017 (CFA 2017), 45% of global fixed-income investors integrate ESG

Fig. 1 Sustainable investing in the United States 1995–2020 in billions USD (own assessment on
US SIF 2020)
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analysis compared to 76% for listed stocks. The main reasons for the shift towards
ESG investments, according to the conducted research, are stakeholder preferences;
higher investor awareness about climate change; social and political problems; legal
and regulatory changes and reputation risk (Inderst & Stewart 2018). Empirical
evidence on institutional investors’ ESG strategies shows that financial incentives
are becoming a more important factor in driving social and environmental perfor-
mance (Dyck et al. 2019, pp. 693–714). Full integration of ESG into investments
seems to be a good business strategy. Firms that deal well with relevant ESG issues
tend to perform better (Khan et al. 2016, pp. 1697–1724). This is in line with the idea
that strong ESG management gives you a competitive advantage. A study from 2015
(Friede et al. 2015, pp. 210–233) found that around 90% of studies show a
non-negative relationship between ESG and a company’s bottom line, while most
studies show a positive relationship. According to other studies, 88% of firms with
sound sustainability practices show improved operational performance which ulti-
mately translates into cash flow, and 80% of the analysed studies confirm that firms
with good ESG scores also perform well on traditional financial ratios (Hill 2020).

According to a non-institutional global survey among institutional investors
(Eccles et al. 2017, pp. 125–133), the widely recognised barriers to ESG integration
were not as high as was universally believed. These barriers were: the belief that
ESG integration requires sacrifice of profits, a fiduciary duty to prevent it, and the
unrealistic short-term expectations that ESG will perform better. An OECD study
from 2020 (Boffo & Patalano 2020) shows that environmental, social, and corporate
governance aspects can affect long-term results and should therefore be properly
considered when making investment decisions. Research suggests that investors
seek to use ESG primarily to compete for better risk-adjusted returns and risk
management. What is the most important the biggest barrier is the lack of high-
quality data on companies’ performance in terms of relevant ESG factors, which
results from the scarcity of standards for measuring ESG performance and the
statistics on ESG performance reported by companies.

According to the Halbritter and Dorfleitner (2015, pp. 25–35) studies from 2015
on the data from 2000–2012, ESG portfolios do not show significant differences in
returns between companies with high and low ESG ratings. This applies to both the
overall score and the individual pillars. While ESG portfolios are unable to detect a
link between social and financial performance, the regressions of Fama and MacBeth
(1973, pp. 607–636) suggest an influence of some ESG variables across the board.
Nevertheless, the impact is highly dependent on the ESG rating provider. In addi-
tion, there is not identified a systematic pattern for each ESG dimension. However,
the results provide evidence of a diminishing impact of ESG variables on returns,
which is consistent with the results of Carhart’s four-factor model (Carhart 1997,
pp. 57–83). Perhaps the results of these studies depend on the quality of these ESG
ratings and the time horizon. The very conclusion that there is no significant
difference in returns between more or less green entities is positive because entities
with ESG strategies are competitive with traditional ones. The results of the subse-
quent studies provided indicate differences between green and non-green entities.
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According to research from 2009, the markets are heavily influenced by social
norms, namely investing in shares that do not meet ESG standards, e.g. alcohol,
tobacco and gambling companies listed on the stock exchange. There is a significant
price effect of 15–20% from large institutional investors avoiding unsustainable
equities. For these stocks at least, the neglect of these stocks by large institutions has
had a significant impact on their cost of capital. Unfortunately, these researched
non-green firms had a higher return than acceptable firms by around 2% per year, but
still, the green investors are more risk-tolerant than neutral investors (Hong &
Kacperczyk 2009, pp. 15–36). On the other hand, a study conducted two years
later shows that companies with a high level of employee satisfaction (social aspect)
generate better long-term returns. These results suggest that the market does not fully
account for intangible assets in equity valuation. Moreover, the study’s findings are
in line with the theories of interpersonal relationships, which claim that employee
satisfaction leads to better company results through better recruiting, retention and
motivation (Edmans 2011, pp. 621–640). In addition, research suggests that higher
CSR leads to higher goodwill, higher returns on capital and lower risk. Earnings
surveys provide mixed evidence on the link between issuer ESG performance and
bond prices and return characteristics: bonds issued by issuers with both excellent
and very poor ESG performance tend to underperform those of issuers that do not
perform very well or not (Gerard 2019, pp. 61–83). Market analysis shows that ESG
investments can offer higher returns compared to more traditional investments.
Including ESG factors may also reduce portfolio risk. Insurers that incorporate
ESG risk into their investment processes may also be more competitive.

Many academic and investor studies in recent years have found historically lower
risk and even better mid- to long-term performance for portfolios that combined key
ESG factors with rigorous financial analysis (Guido 2017). However, many studies
from 2005 to 2022 are influenced by various market events, including the growing
number of natural disasters. It is also worth analysing the results of research from
later years.

The study conducted by Bennani et al. (2018) examined the impact of ESG
investing on the valuation of assets on the stock exchange in the period
2010–2017 and it was repeated in 2020 by the Drei et al. (2019). ESG investing
generated better results both in Europe and North America and ESG preferences
change asset prices (Pastor et al. 2019).

The European regulatory environment continues to increase the interest in sus-
tainable investments, which means that the availability of data on ESG investment
return rates will increase. The research conducted shows that the belief in lower
financial returns from ESG investments compared to traditional ones is wrong (Jain
et al. 2019). There are significant ESG excess returns in the US and Japan (Berg et al.
2023).

It is worth emphasising that both empirical observations and theoretical studies
confirm the existence of a positive correlation between the rate of return and the level
of risk incurred (Feder-Sempach 2012). This means that ESG investments, which
were encouraged by potentially high rates of return, were not attractive enough due
to the equally high investment risk. The results show that the vulnerability of funds

Sustainable Investment Challenges from the Perspective of. . . 123



to contagion decreases as the level of compliance with ESG increases. ESG investing
offers a new diversification opportunity that makes the system more immune to
contagion (Cerqueti et al. 2022). However, faced with rating uncertainty, investors
are less likely to invest in ESG and are actively involved in corporate ESG issues.
This can increase the cost of capital for green businesses and further limit their
ability to make socially responsible investments and generate real social impact
(Avramov et al. 2022).

ESG investing is very unique and cannot be compared to other styles of investing.
Indeed, usually, the first motivation of investors when implementing a specific
investment strategy is purely financial, and in the case of ESG there is also a
non-financial element (Andersson et al. 2016, pp. 13–32). For this reason, ESG
investing cannot be compared to styles of investing based on low volatility, value or
trend-following (Bennani et al. 2018). Recent global analysis of the weighting of
sub-criteria found that investors with a strong long-term investment propensity, such
as pension funds and insurance companies, paid more attention to shareholder rights,
risk and opportunity management and reputation. On the other hand, investors with a
higher propensity for short-term investments, such as securities and asset manage-
ment companies, have been found to place greater emphasis on customer satisfaction
and environmentally-friendly products and strategies (Park & Jang 2021).

However, investors’ motivations for the choice of green and investments differ
depending on the market studies, and from the perspective of the analysis of this
study, the most important are the two European and American markets.

3.3 ESG Investment Strategies in the USA and Europe

American investors are more patient with the timeframe to see better ESG perfor-
mance (Eccles et al. 2017). Sustainable investment in North America is based on a
different strategy than in European countries. For US companies, the risk-mitigating
effect of ESG operations is enhanced by overall market volatility. The environmental
factor plays an important role in reducing risk, while for European companies it
appears to be the social component (Bannier et al. 2019). According to the research
from 2018 (Bennani et al. 2018) and another research from a longer time horizon
2003–2017 (Bannier et al. 2019). ESG is the second chosen factor in North America,
so it is important in building a multi-factor portfolio. ESG has a high proportion in a
low-diversification portfolio but is redundant in an already well-diversified portfolio.
The situation is different in the case of the Eurozone. Also, ESG may be a risk factor
in the euro area, but not in North America. Looking backwards, ESG seems not to be
a new risk factor in North America whereas ESG could improve the diversification
of multi-factor portfolios in the Eurozone. This shows that ESG strategies remain the
alpha strategy in North America.

While the European and American ESG investment markets are developed, the
Polish market is still developing. It can be assumed that it will advance in the
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direction of Europe, due to the financial connections of the countries and the
direction of the policy development of the Eurozone.

3.4 Poland Market Perspective

Currently, in Poland, there are serious barriers limiting investments around sustain-
able development, due to the lack of incentives for pro-ecological activities. From
the financial market perspective, an important moment was the launch of the
WIG-ESG index in 2019 replacing the RESPECT Index, which included companies
from WIG20 and WIG40 (Respect Index 2019). This drew the attention of potential
investors to ESG criteria. Since then, the Polish market has become more aware of
the environmental factors. According to a study from 2021, the goals related to
environmental protection are considered urgent for most of the surveyed companies.
Economic incentives are the most important factor motivating Polish companies to
invest in solutions in sustainable development. However, a serious barrier limiting
ESG investments are problems with their financing (Laurisz 2021).

The SFDR had a significant impact on the development of ESG reporting in
Poland and undoubtedly contributed to the increase in the amount of ESG data
published by companies. At the same time, a huge challenge for the market is not
only the adaptation to international reporting standards, but most of all the transfor-
mation of market processes in line with the goals of sustainable development. It is a
multidimensional challenge that represents legal, strategic and operational changes.
Polish enterprises are increasing the scope of investments for sustainable develop-
ment, but the main reason for that is pressure from regulators, shareholders and
parent companies (mostly from Western Europe) in capital groups. Additionally,
another barrier is the high dependence on coal of the energy industry. Despite the
agreement to stop coal mining by 2049, employment in this sector is a sensitive
political issue.

Poland is highly dependent on coal, therefore potentially many economic entities
of the country will be threatened by the phenomenon of “stranded assets.” They are
defined as assets that are written off unexpectedly or prematurely, devalued or
converted into liabilities (Caldecott et al. 2013). However, in the context of envi-
ronmental concerns and climate change, this purely financial definition is rather
insufficient to cover a complex reality. Consequently, all natural resources, invest-
ment in infrastructure and means of production and distribution, as well as other
tangible or intangible assets that may become obsolete as a result of a greener
economy transition or physical damage, are classified as “lost” (Parker & Krustins
2021) Therefore, to achieve the goals of transformation and sustainable develop-
ment, a clever set of actions must be taken to reach the goal of carbon neutrality and
environmental protection, without endangering economic growth and human capital.
Additionally, the implementation of this policy will require high investment outlays
in the energy sector, as well as a deep transformation of the Polish mining industry
(Karpa & Grginović 2021). Market experts agree that this will allow both to reduce
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emissions—to support clean transport and to increase the share of renewable energy
sources—which has been growing rapidly since 2017 according to GUS data.

What seems to be surprising, Poland was the first country in the world to issue
green treasury bonds in 2016, and this was not a one-time event (Climate Bonds
Initiative 2016) The Polish Ministry of Finance has issued green bonds on the EUR
market four times so far. In 2016, a five-year green bonds (Ministry of Finance
Republic of Poland 2017), two years later eight-year green bonds (Ministry of
Finance Republic of Poland 2019) and in 2019 issuance of two tranches: ten-year
and 30-year green bonds (Ministry of Finance Republic of Poland 2020) (Table 1).

In Poland, the largest institutions focusing on sustainable investing are publicly
owned and the best known are BOŚ Bank and NFOŚ. In the private sphere, there are
several initiatives focused mainly on the Warsaw Stock Exchange, under which
ESG-related indexes are created. However, available research shows that currently
there are only four funds in Poland that consider ESG criteria for investment
purposes. Some available products are based on the US or Western European ESG
indexes but do not include local assets (Dmuchowski 2021, pp. 44–53). Despite the
agreements concluded and international actions taken, Polish market practice shows
that investment companies are still focused on increasing sales and profits—they do
not focus on environmental elements. Such action may result from the belief that the
rates of return on ESG investments are not higher than the returns on classic products
(Stanilewicz 2019). This is the greatest threat to investments in Poland from the
perspective of the ESG economic transformation. Currently, the main emphasis in
the public space as well as in scientific studies is on strengthening the awareness of
sustainable internet access in Poland as well as the beneficial consequences of their
implementation.

Poland has a chance to gain economically from the green transformation. It will
be one of the main beneficiaries of EU funds from the European Green Deal. Poland
is listed in the top 10 countries in the world with the most qualified workforce for
“green technologies.” In addition, Poland faces a massive energy transformation
program that can be seen as a great investment opportunity (Dmuchowski 2021,
pp. 44–53). However, the market lacks data confirming practical interest. The survey
numbers indicate interest, but this is not reflected in sales. It can then be assumed that
the problem is the availability of these products. As mentioned, few entities deal with
the issue of green products. To identify the prospects and needs of the Polish market,
interviews with experts from the insurance sector were conducted, as the insurance

Table 1 Poland’s green bonds (Ministry of Finance Republic of Poland 2017, 2019, 2020;
IntelliNews 2019)

2016 issue 2018 issue 2019 issue

Tenor (years) 5 8 10 30

Maturity 20.12.2021 07.08.2026 07.03.2029 08.03.2049

Amount issued (EUR) 0.75 billion 1.0 billion 1.5 billion 0.5 billion

Yield 0.634% 1.153% 1.057% 2.017%

Allocation to green investors 61% 41% 47% 43%

126 M. Cicirko



entities are the biggest participants in the investment market. Setting the right course
of action is extremely important for the next ten years. The results of this study are
presented in the next chapter.

4 Research Results: Individual In-Depth Interviews

The study was conducted at the turn of March and April 2022 in the form of in-depth
interviews with a group of five experts from the insurance sector, whose identity
remains anonymous for the purposes of the study. Each of the interviewees gave
informed consent to participate in the study and to record the interviews. The target
group was selected to cover various sectoral perspectives and to best present the
needs of the entire industry. The respondents are people with many years of
experience in the insurance market and with substantive knowledge about it. In
addition, experts hold management positions in various insurance institutions (insur-
ance companies, supervision and regulators), so they are an authority in their
industry. What is also important, the key dimension of the sample selection strategy
was to include those institutions that are involved in the work on the implementation
of ESG requirements in the Polish insurance market.

In-depth interviews were conducted in accordance with the prepared 11-question
scenario (Table 2). Answering the questions, the respondents expressed only their
opinions, which cannot be directly identified with any sectoral institution. However,
due to the positions held, these are professional opinions.

Table 2 In-depth-interview scenario

No. Area

1. Is climate change a particular risk for the insurance sector?

2. How do you think the climate risk affects the area of investment?

3. How do each of the climate risks—physical or transition—affect the investment area?

4. Does the insurance sector have tools to mitigate climate risk?
What are these measures for the investment area?

5. Do insurance regulators and supervision play a role in climate risk management?

6. Is the current regulation of the insurance sector sufficient to manage climate risk?

7. How do you think the new regulations will affect the investment area of insurance
companies, and how to insure?

8. Will the new regulations, i.e. Taxonomy, affect the quality of climate risk management in
insurance companies?

9. Do you see changes in the Polish investment market towards sustainable investment?

10. What obstacles may insurance companies face when investing sustainably in the Polish
market?

11. In your opinion, will the currently observed war situation affect the plans for sustainable
development of Europe and Poland?

Source: own assessment
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The research problem formulated for the study is the perception of sustainable
investment development by experts in the Polish insurance sector. The analysis of
the research includes results for questions:

• Is the insurance sector in Europe and Poland vulnerable to climate change and to
what extent?

• What do insurance companies have to pay attention to in order to invest
sustainably?

• How investment market towards sustainable investment affects the insurance
sector?

• What obstacles do insurance companies identify in sustainable investment?
• Do the investment activities of the insurance sector require the implementation of

new regulations or changes to the currently applicable ones?

There were more questions for the interview than research questions and some of
them were more extensive. Greater detail concerned the area of impact of climate
change on the insurance sector and the regulations introduced for the insurance
sector. This approach resulted from the desire of the author to supplement the
conclusions of the cited research in the previous part of the article to give the reader
a full picture of the situation. The author believed that both climate change and
regulations are such complex issues that it is necessary to pay more attention to them
in questions to respondents. It allowed us to get more specific answers from market
experts. Such distinction between interview questions and research questions still
made it possible to draw adequate conclusions and formulate answers to research
questions.

The results of the survey showed that, according to respondents, climate change
affects insurance. All respondents indicated that climate change affects insurance
companies directly compared to other sectoral institutions, the others are indirectly
threatened primarily by natural disasters.

These changes will also be related to natural disasters, floods, hailstorms, fires. [. . .] there is
no one big catastrophe and peace for 20–30 years, now these catastrophes are much more
frequent and this period of return [. . .] is much shorter. The most significant risk is the
climate change resulting from natural disasters. And yet the risk I see is the risk of passing. It
may not be related to climate change, but it is such a risk that it will be difficult to insure the
risks associated with difficult energy. It is also such a big risk that no one will want to take
on. (R1)

Experts agree that climate risk will affect both the assets and liabilities area, but
experts have had difficulty pinpointing which one is more. It mainly depends on the
strategy chosen by a given insurance company, so the final impact is an individual
matter. According to the respondents, the four most important areas of change
towards ESG and thus generating the highest risk are underwriting, reinsurance,
investments, and regulations.

From the investment side, there may also be such emphasis on investing in securities that
will be green. Companies may lose if they have in their portfolios companies that invest in
dirty energy. [. . .] energy companies will have higher risk weights, [. . .] those securities will
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not be as attractive. Insurance companies may be punished for having investment papers
related to this dirty energy. (R1)

For climate risk management, respondents indicated two types—physical and
transition risks. However, they had difficulties with indicating which is the most
important for insurance companies. One of the experts explained that their signifi-
cance depends on the time horizon being analysed. Experts agree that the insurance
sector is equipped with tools to mitigate climate risk. They can use a positive
approach to investment decisions investing in green and negative approach—
excluding brown products. As for the portfolio, the tools are valuation expertise
by obtaining data on portfolio exposures. For the investment area, these are the same
tools that companies use now, and in the future, derivative instruments will probably
be created to hedge against the risk associated with the so-called dirty energy or state
treasury guarantees.

On the investment side, insurance companies have investments in various coal-related
projects in their assets, the valuation of which may drop significantly in the future.[. . .]
They must fill this gap with something. These risks on the investment side are simply a
decline in the valuation of assets. (R2)

The main issue is developing products that will protect customers from climate
change. Certainly, insurance companies will develop in this direction in the future.
There is currently such a self-promotion of insurers in the sector, because, for
example, in promotional newspapers, they boast the ESG strategy and have a
product offer planned for a few years in advance, so it is visible.

Insurance companies must consider the prudent principle when investing. They must take on
those risks that they can correctly evaluate. [. . .] Nor can it be that they will focus only on
ungreen bonds, which have high risk and high capital requirement and do not have a capital
base for it. It is the same as now [. . .]. Supervisory authority cannot define what and how
insurance companies invest their funds, and that is why this prudent investor principle is
invoked. They must measure and manage this risk. Bonds should be profitable, safe and
liquid—these are features that must be met by a financial instrument. If the bonds do not
meet these criteria, the supervision [. . .]would act. (R1)

When asked how the prudent investor principle relates to ESG investments, the
interviewers indicated that it still applies to insurance companies primarily in terms
of the level of risk assumed at the time of investment and the valuation of this risk.
They should provide liquidity and should be profitable. It also cannot happen that the
company will focus only on high-risk debt bonds but will not have a sufficient
capital base for this. Investing itself does not change. Just like now, when insurers
invest in some risky paper, they follow the prudent investor principle. For example,
now (April 2022), hardly anyone would decide to invest in Russian bonds, precisely
considering factors such as valuation, capital requirement, liquidity and high-risk
weight. They increase the capital requirement and do not meet the regulations related
to a prudent investor. According to the respondents, insurance companies must be
aware that this risk must be measured and managed. Bonds should be profitable, safe
and liquid—these are features that must be met by a financial instrument. If the
bonds do not meet these criteria, the insurance company should not invest in them.
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Of course, if such an investment was made, the supervision would act. Certainly, the
BION assessment would not be favourable if the supervision saw that the company
invests in such securities. Experts noted that the source of the development of
climate risk management by the insurance sector can be seen in the image pressure,
including matching services to clients. This trend is more visible in Western EU
countries than in Poland and is driven by a bottom-up initiative of young clients who
are interested in green investment products. Insurance companies, wanting to attract
new customers, or remain attractive and retain the older ones, will follow the path of
transformation while improving their image on the market.

In the financial dimension, there are risks related to the valuation of assets. [. . .] If we have in
the portfolio a company that has invested in coal, it will be more difficult e to exit this
investment. (R2)

The current changes in macroeconomic conditions in the financial markets should
not affect the sustainable development plans of Europe and Poland. As for the
economic side, this situation has already influenced the market risk, mainly the
increase in inflation, interest rates and costs of all economic entities. From the
reinsurance side, it is certainly reflected in the elimination of reinsurance from
Russia on the European market or at least their significant reduction. However,
from the regulatory side, there are no changes, and everything is proceeding
according to plan. At the European level, the timetable has remained the same and
work is progressing on it, and all documents have been issued without delay. There
is also no tendency to deviate from ESG. The impact may, of course, be local, and
the demand response will be visible in a longer period.

You can see such changes in the insurance sector, some life insurance companies have
eco-friendly companies in their portfolio because they invest in green investments. [. . .]
companies are promoting themselves in this way and encouraging to buy because there are
green products. And as I said before, these products will protect customers from climate
change, and this is a field for the future where insurance companies can develop. We also see
such self-promotion, e.g. in the campaign boast that they have an ESG strategy and have a
product offer planned for a few years ahead, so it is visible. (R1)

What the current market turmoil may have an impact on in the long term is data
quality. ESG indicators will be created based on the time series of data, so disturbing
their current situation may contribute to a different shape of these indicators. From
the investment side, the assets of those plants that have funds invested in projects
related to coal are exposed. From the perspective of green transformation, there is a
potential risk that the assets of such entities will fall into the category of stranded
assets or they will not be manageable for some time. A solution to mitigate risk
would be reinsurance, but there are already declarations to limit coal-related rein-
surance. There are still coal-fired power plants in Poland that must be insured, so
there is a potential risk of problems with the reinsurance of such entities soon.

We are not leading [here: Poland against the European background] when it comes to green
products, but this also results from the environment where we live. Such domestic products
will be more expensive, because we do not have strictly green investments, although there
were plans for the government to Polish issued such green bonds. We also don’t have such
incentives for insurance companies [. . .] the European market has not yet decided what the
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colour of nuclear energy is, whether it is brown or green [..]. But also cutting off these
investments will cause turbulence on the European market in terms of investment. It’s hard
to say about the competition, we are not the leader. However, we are developing these
products, or the insurance companies are developing themselves. (R1)

Poland is main coal producer. So, the problem for the insurance market is unique. [. . .] The
transition problem is infrastructure – the centralized place where the energy is produced. So,
the question for the future is about how to distribute the energy. (R3)

Unprepared insurance companies will find it difficult to implement the new
climate agenda. Experts also pointed to the problem of setting a strategy related to
sustainable development by entities so that they would be consistent with the
strategy of Poland. Unfortunately, there is no designated direction for the market
in terms of ESG activities on a domestic basis. Therefore, entities cannot precisely
plan the direction of their activities for the next ten years, therefore the strategies of
entities and ESG strategies are often not combined.

Insurance companies identify similar problems on the Polish market as those on the
European one. It also results from belonging to capital groups. Very often companies must
follow the strategies developed by the Groups and the group says more than once that you
can invest in brown bonds, but only in such and such amount they have some limits, so this is
also an aspect. The activity is changing, and this is also due to how the group changes in
terms of investing. If we have countries where this coal is important, then they have the same
problems as we do with reinsurance[. . .] And above all, data, [. . .] is a general European
problem with access to adequate data and with forecasting this risk and creating appropriate
scenarios. Therefore, EIOPA publishes this publication on ORSA to help and indicate how
this climate risk can be stressed and a document showing how these scenarios can be created.
(R2)

According to the respondents, changes on the Polish investment market towards
sustainable investment are already noticeable. You can see that some life insurance
companies have eco-friendly companies in their portfolio and are investing in green
investments. This is not a significant market impact yet in terms of the number of
green products. Insurance companies promote themselves in this way and encourage
them to buy them. Compared to Europe, Poland is not a leader in terms of the
availability of green products. The reason for this situation is, of course, the slow
process of any changes in the EU, and usually it arrives in Poland later. In the case of
green products, it also results from the environmental conditions of Poland, as shown
by climate forecasts, and the risk of climate change is not as high as in southern and
western Europe. Additionally, such reduced availability increases the price.

One of the respondents emphasises that:

there is a problem of the availability of green products on the Polish market—sustainable
investments—even if we wanted to invest in a sustainable manner, there are no such
products as on the Polish market, there are no such products, and when they appear, they
are won by the biggest players. (R4)

What is important is that there are no strictly green investments in Poland,
although there were plans for the Polish government to issue such green bonds.
There are also no market incentives for insurance companies to be even more
confident in implementing sustainable strategies. The European market is still
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discussing the classification of nuclear energy and gas to the group of the so-called
brown or green. Waste or the entire infrastructure associated with it is not environ-
mentally friendly, but it must be remembered that the complete cut-off of these
investments will cause turbulence on the European market in terms of investment. So
far, it cannot be said that Poland is a competition because Western countries are at a
further stage of implementing ESG.

No more reporting obligations should be imposed on financial institutions, because they
have to obtain data (usually buy it). This green product will then be more expensive. If I am
to be able to offer such a product, I must have information, yet I cannot find such information
on the company’s website. Since it is difficult, it will not offer such products. You should not
introduce new reporting regulations, but only bring those that are. (R2)

When investing sustainably in the Polish market, insurance companies identify
problems like those in the European market. The respondents agreed that in the
Polish market, many insurance companies operate within larger capital groups,
where parent companies are companies in Western Europe. Adaptation to the ESG
regulations and implementation of sustainable development in the strategies of the
daughter companies result from the adaptation to the strategy of the entire capital
group. If we are to indicate any source of pressure on insurers to offer green
products, these are the parent companies, not the Polish market or the state.

It also results from belonging to capital groups, insurance companies must follow
the strategies developed by the groups and, for example, they cannot invest in brown
bonds or have designated limits for such investments. The activity is changing, and
this is also due to how the group changes in terms of investing. As part of
consultations with European supervision, they report similar problems and doubts
about Poland, especially problems related to risk placement. For example, if there
are countries where coal is as important as in Poland, then the insurance sector has
the same problem with reinsurance. Or if we have a market where green securities
are not very popular, we have a problem later with the diversification of such risk.

Yet another important issue for the whole of Europe is the availability of adequate
data and forecasting climate risk and creating appropriate scenarios. Therefore,
EIOPA publishes this publication on ORSA to help and indicate how this climate
risk can be stressed and how to create these scenarios. According to experts,
supervision plays an important role in managing climate risk in the sector. Three
experts indicated that European supervision, i.e. EIOPA, has a special role in this.
On the one hand, it acts in accordance with the current work of the European
Commission and its recommendations, and on the other hand, it also creates its
own guidelines. Apart from EIOPA, the EBA and ESBA are also equally important
for the entire financial sector. Among others, joint committees of these three bodies
are organised, which allows for combining works and applying supervisory conver-
gence. The respondents agreed that the role of both the European and Polish
regulators is important in managing the climate risk in the insurance sector. The
quality of the legislation should, however, be improved. They also emphasised the
positive aspects of the new regulations. The SFDR and taxonomy aim to reduce
greenwashing and provide transparency to stakeholders.
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It seems that regulations are being still created, because we are waiting for information
whether brown energy will have higher capital requirements or not, but it seems to me that it
is not for now. [. . .] the trend is good, but do not create any new regulations, there are too
many of them, let’s finish what is planned. Certainly, the new regulations will influence the
quality of climate risk management, because they will structure the existing ones, will give
clarity on how this ESG management system will look like in the future and what risks the
insurance companies will bear on the investment side. (R1)

New regulations will only affect investments. For now, these regulations have an impact on
the reporting side. However, there is no such thing as the EU does not prohibit investment.
New regulations will generally have a positive effect. First, we are waiting for the CFDR
revisions. (R2)

For the supervision and the market, the most important thing is currently coop-
eration, and from the side of the regulator, ensuring legislative stability by introduc-
ing new regulations also as such support for the financial market. The biggest
challenge currently facing the market is the availability of adequate data. An
important role in this market transformation will also be played by consulting,
auditors and insuretechs, as support for financial institutions, whether in regulatory
interpretations or the implementation of processes adapted to sustainable strategies
and legislation.

SFDR, taxonomy are the aim to do two things. 1) to avoid greenwashing – try to make more
objective measure about what different corporates are doing and 2) be transparent to
stakeholders. [. . .] if they are comparable enough, they van decide whether to invest in
which insurance company. [. . .]. In the beginning everything that comes from regulator is
seen as an obligation. You must create a system to report. In the asset side you will show a
movement. At the beginning is a low expectations taxonomy-compliant matching the
requirements, but next year you need to show some improvements, which means you will
ally with taxonomy related investments and therefore you will have an impact as well. (R3)

Insurance companies face the challenge of adapting the distribution and under-
writing area to climate change on the one hand, and the investment portfolio on the
other. The important point is that the first area is covered by them themselves, but the
content of the portfolio is also influenced by the availability of appropriate products.
There is a lack of sustainable investments in Poland, and if their pace of entering the
market does not increase, a major problem may arise not only for the insurance
sector, but also for the entire financial sector.

5 Conclusion

Climate change is one of the greatest civilisational challenges we have ever faced,
and climate issues are beginning to play a key role in building the economic, social
and political order in the world. The transformation in line with sustainable devel-
opment brings many opportunities, also for the financial market. Therefore, moni-
toring and forecasting its evolution become the most important element of an
effective development and adaptation strategy.
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Regulatory and legislative changes put pressure on banks and insurance compa-
nies to counter climate threats, and current analyses of the finance sector are carried
out in terms of responsible goals related to their insurance and investment activities.
The transformation will put pressure on investment strategies focused on brown
products and will threaten the viability of business models based on these sectors,
which may lead to a decline in the value of some entities’ assets but will also create
opportunities for the development and design of new products aimed at conscious
market participants.

The profitability of sustainable investments is one of the concerns of the market,
but from the insurance view, it is a more complicated matter. Insurers need to
consider other perspectives, such as ESG products adaptation or readjustment of
risk measurement. Compliance with sustainable requirements may also offer oppor-
tunities for insurer companies, such as attracting a growing number of green-minded
stakeholders. For the company, customer retention is as crucial as attracting inves-
tors from the market and raising capital. By integrating ESG factors into risk
assessment and underwriting processes, insurers may be able to mitigate their losses
from the growing number of climate-related risks.

The results of the study show that the impact of climate risk on the activities of
insurance companies is particularly significant. The study allowed us to obtain
answers to the research questions posed. Respondents confirmed that climate change
poses a particular threat to the operations of insurance companies. Climate risk will
affect both the area of assets and liabilities, and the most important areas of change
towards ESG and thus generating the highest risk are underwriting, reinsurance,
investments and regulations. Experts agree that the insurance sector is equipped with
tools to mitigate climate risk. They can use a positive approach to investment
decisions investing in green and negative approach—excluding brown products.
Insurance companies identify the same problems as the European market. The main
issue is developing products that will protect customers from climate change.
Certainly, insurance companies will develop in this direction in the future.
According to the respondents, insurance companies must be aware that this risk
must be measured and managed. Bonds should be profitable, safe and liquid—these
are features that must be met by a financial instrument. Unprepared insurance
companies will find it difficult to implement the new climate agenda. Experts also
pointed to the problem of setting a strategy related to sustainable development by
entities so that they would be consistent with the strategy of Poland. Unfortunately,
there is no designated direction for the market in terms of ESG activities on a
domestic basis. Therefore, entities cannot precisely plan the direction of their
activities for the next ten years, therefore the strategies of entities and ESG strategies
are often not combined.

According to the respondents, changes on the Polish investment market towards
sustainable investment are already noticeable. You can see that some life insurance
companies have eco-friendly companies in their portfolio and are investing in green
investments. This is not a significant market impact yet in terms of the number of
green products. Insurance companies promote themselves in this way and encourage
them to buy them. Compared to Europe, Poland is not a leader in terms of the
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availability of green products. The reason for this situation is, of course, the slow
process of any changes in the EU, and usually it arrives in Poland later. In the case of
green products, it also results from the environmental conditions of Poland, as shown
by climate forecasts, and the risk of climate change is not as high as in southern and
western Europe. Additionally, such reduced availability increases the price. When
investing sustainably on the Polish market, insurance companies identify problems
like those on the European market. The respondents agreed that on the Polish
market, many insurance companies operate within larger capital groups, where
parent companies are companies in Western Europe. Adaptation to the ESG regu-
lations and implementation of sustainable development in the strategies of the
daughter companies result from the adaptation to the strategy of the entire capital
group. The biggest obstacle seems to be the availability of correct data that makes it
possible to invest in a sustainable manner. A significant problem in the Polish market
is the lack of availability of sustainable products. New regulations will oblige
non-financial companies to public ESG information, but the cost of producing
such data will affect the entire financial market.

The results show that market experts consider new European regulations to be
complicated and challenging for both Europe and Poland. There is no need to
introduce new regulations currently, so market participants must organise them-
selves and learn to operate with the present ones. For the supervision and the market,
the most important thing, currently, is cooperation. The impact assessment of
regulatory changes and the economic transformation towards sustainable develop-
ment on the activities of insurance companies and the entire financial sector leaves a
gap to be filled by future scientific work.
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Rating “Social” Within the EU Law
the ESG Factors: Relevance
for the Insurance Industry and the Risk
of “Social Washing”

Pierpaolo Marano and María del Val Bolívar Oñoro

1 The EU Proposal for a Regulation on the Transparency
of ESG Rating Activities and the Need for a Social
Taxonomy

The expression “environmental, social, and governance” (ESG) was coined in the
first “Who Cares Wins” Report in the year 2004.1 The report provided several
recommendations for integrating ESG aspects in asset management, securities
brokerage services, and the associated buy-side and sell-side research functions.
The term “ESG” throughout that report “is a way of highlighting the fact that these
areas are closely inter-linked”,2 but the term is not provided with any definition.
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The United Nations Principles for Responsible Investment (PRI) includes a list of
examples,3 but no explicit definition was set for each component of ESG.4 This
uncertainty is inevitably reflected in the perception and subsequent application of
these factors.5 The continuing regulatory uncertainties are an obstacle to the pro-
gressive alignment of the recipients of these provisions towards the objectives
pursued with the introduction of ESG. This uncertainty leaves wide margins for
discretion, which risks frustrating these objectives.

Policymakers are (slowly) designing the global regulatory framework that should
alleviate the uncertainties reported, and the European Union (EU) is particularly
active in completing its regulation on ESG.

In this context, the European Commission (Commission) issued a Proposal for a
Regulation on the transparency of ESG rating activities on 13 June 2023.6 Such a
proposal intends to introduce transparency requirements related to ESG ratings and
rules on the organization and conduct of ESG rating providers. It aims to contribute
to the smooth functioning of the internal market while achieving high consumer and
investor protection and preventing greenwashing or other types of misinformation,
including social washing.7 To this end, the proposal regulates rating agencies
established in the EU and the provision of ESG ratings in the Union by third-
country ESG rating providers.

This proposal comes at the end of a process started when the Commission
commissioned a Study on Sustainability Related Ratings, Data, and Research issued
in 2021.8 The study highlighted the need for more transparency and accuracy in ESG
rating methodologies and the lack of clarity over the operations of ESG rating
providers. The International Organization of Securities Commissions (IOSCO)
reached the same conclusion as the Commission coeval with the Final Report on
Environmental, Social and Governance (ESG) Ratings and Data Products Pro-
viders.9 Such a report revealed little clarity and alignment on definitions, including

3The Report pointed out that “examples of environmental, social and governance (ESG) factors are
numerous and ever shifting”. Environmental factors include “Climate change, Resource depletion,
Waste, Pollution, Deforestation”; social factors include “Human rights, Modern slavery, Child
labour, Working conditions, Employee relations”; and governance factors include “Bribery and
corruption, Executive pay, Board diversity and structure, Political lobbying and donations”.
4The Principles for Responsible Investment are available at https://www.unpri.org/download?
ac=10948.
5This definition problem preceded the introduction of the term ESG as it also concerned the
predecessor, corporate citizenship, i.e., a company’s overall role in society. See World Economic
Forum, Values and Value. Communicating the Strategic Importance of Corporate Citizenship to
Investors, at 13, reporting the findings of a 2003 CEO Survey of the World Economic Forum Global
Corporate Citizenship Initiative, which is available at https://docplayer.net/96430975-Values-and-
value-communicating-the-strategic-importance-of-corporate-citizenship-to-investors.html.
6The proposal is available at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52023
PC0314.
7See Article 1.
8European Commission (2021).
9The Final Report is available at https://www.iosco.org/library/pubdocs/pdf/IOSCOPD690.pdf.
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what ratings or data products intend to measure, and there needs to be more
transparency about the methodologies underpinning these ratings or data products.10

Since ESG ratings are produced using both quantitative models and qualitative
analysis and are accompanied by analyst reports to explain the ratings, they may
incorporate an element of analytical judgment or opinion.11

The EU Proposal for a Regulation on the transparency of ESG rating activities
acknowledged that ESG ratings play an enabling role in the functioning of the
Union’s sustainable finance market by providing necessary information for invest-
ment strategies, risk management, and disclosure obligations by investors and
financial institutions.12 Moreover, ESG ratings have a significant impact on the
operation of the markets and the trust and confidence of investors and consumers.
To ensure that ESG ratings used in the Union are independent, objective, and of
adequate quality, the principles of integrity, transparency, responsibility, and good
governance must be used in conducting ESG rating activities.13

To achieve these outcomes, the Proposal mirrors the Recommendations set forth
by the IOSCO Final Report. Therefore, the Proposal does not provide any definition
of “social” but emphasizes the integrity and reliability of ESG rating activities
through (i) the provision of organizational requirements, processes, and documents
concerning the governance of such entities;14 (ii) transparency requirements related
to the disclosure of the methodologies, models, and key rating assumptions used in
ESG rating activities to the public and subscribers of ESG ratings and rated enti-
ties;15 (iii) and organizational measures to ensure the independence and avoidance of
conflicts of interest.16

This approach should neutralize or mitigate the critical issues that have emerged
regarding the role of rating agencies and the conflicts to which they are exposed.
Also, disclosing the methodologies, models, and critical rating assumptions used in
ESG rating activities can be appreciated as it allows a better understanding of the
outcomes embedded in the ratings.

10The Final Report also revealed that (i) while there is wide divergence within the ESG ratings and
data products industry, there is an uneven coverage of products offered, with certain industries or
geographical areas benefitting from more coverage than others, thereby leading to gaps for investors
seeking to follow certain investment strategies; (ii) there may be concerns about the management of
conflicts of interest where the ESG ratings and data products provider or an entity closely associated
with the provider performs consulting services for companies that are the subject of these ESG
ratings or data products; and (iii) better communication with companies that are the subject of ESG
ratings or data products was identified as an area meriting further attention given the importance of
ensuring the ESG ratings or other data products are based on sound information.
11See IOSCO (2021).
12See Recital No. 11 of the Proposal for a Regulation on the transparency and integrity of
Environmental, Social and Governance (ESG) rating activities.
13See Recital No. 10 of the Proposal for a Regulation on the transparency and integrity of
Environmental, Social and Governance (ESG) rating activities.
14See Articles 14–20.
15See Articles 21–22.
16See Articles 23–25.
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The European Securities and Markets Authority (ESMA) reported that the pre-
dominant business model is investor pays. At the same time, the provision of ESG
ratings on an issuer-pay basis was indicated in around a third of the responses from
providers.

To the Proposal established a clear distinction between rating activities and other
business operations to prevent conflict of interests and introduced17 the duty to take
all the necessary steps to ensure that any ESG rating provided is not affected by any
existing or potential conflict of interest or by any business relationship, either from
the ESG rating provider itself or from their shareholders, managers, rating analysts,
employees, or any other natural person whose services are placed at the disposal or
under the control of the ESG rating providers or any person directly or indirectly
linked to them by control.18 Meanwhile, ESMAmay require the ESG rating provider
to take measures to mitigate that risk.19

The harmonization pursued by the European Union through the legislative
proposal under consideration ultimately concerns the conduct of business by rating
agencies. Their integrity and reliability depend on the transparency of the rating
methodologies and the effective management of conflicts of interest.20

This harmonization, therefore, refers to the rating processes. It does not define the
substantial profiles of these processes, i.e. the meaning of each of the components
included in the definition of ESG that rating agencies must consider.

This approach presupposes that some regulations already defined these substan-
tial profiles, which must be sufficiently detailed to avoid (too) discretionary choices
by rating agencies. In this way, the risk of these agencies emphasizing aspects
favourable to their customers in their analysis while underestimating or ignoring
the less favourable ones is mitigated.

However, the current European Union regulations still need to be suitable to
integrate the provisions intended to be introduced with the legislative proposal under
consideration.

The EU Regulation (EU) 2020/852 of 18 June 2020 (Taxonomy Regulation)
established the basis for the EU taxonomy by setting out the overarching conditions
that economic activities must meet to qualify as environmentally sustainable,

17A list of prohibited activities is provided under Article 15 of the Proposal, which also sets forth
that rating agencies must ensure that activities/services not included in such list do not create risks
of conflicts of interest within its ESG rating activities.
18See Article 23, para. 2, of the Proposal. See also Article 24, which is related to the management of
potential conflicts of interest from employees.
19See Article 23, para 3, of the Proposal. Such measures may include the establishment of an
independent oversight function representing stakeholders, including users of the ESG ratings and
contributors to such ratings, in a balanced manner.
20Ermokhin et al. (2023), p. 10. This statement is coherent with the one reached by these authors:
“In this regard, the development of basic recommendations in terms of methodological problems,
including the definition of a minimum set of factors and their weights, rating scales, etc., as well as
requirements for transparency of methodologies, definitions and terms, may be the best option to
increase the degree of correlation of ESG ratings at the moment.” Escrig-Olmedo et al.
(2019), p. 14.
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allowing the Commission to come up with the actual list of environmentally
sustainable activities by defining technical screening criteria for each environmental
objective through delegated and implementing acts.21

While the Taxonomy Regulation aims to provide a common language of green
and sustainable, such Regulation specifies that “further guidance on activities that
contribute to other sustainability objectives, including social objectives, might be
developed at a later stage”.22

Nonetheless, the Taxonomy Regulation set down the criteria for environmentally
sustainable economic activities, including the notion that economic activity is carried
out in compliance with the minimum safeguards, and established the Platform on
Sustainable Finance (Platform) with several tasks, including advising the Commis-
sion on applying the minimum safeguards.23

The Platform published its final report on a social taxonomy in February 2022,24

proposing a structure for a social taxonomy. The report identifies three objectives for
a social taxonomy mainly based on the Universal Declaration of Human Rights, the
European Convention of Human Rights, and the UN Sustainable Development
Goals: (i) decent work (including value chain workers),25 (ii) adequate living
standards and well-being for end users,26 (iii) inclusive and sustainable communities
and societies.27

21See Article 23 on the exercise of delegation. An updated list of these acts is available at https://
finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-
delegated-acts/taxonomy-regulation_en.
22See Recital No. 6. For an explanation of the relevant concepts used in the Taxonomy, see Busch
(2021), pp. 12–14.
23See Article 20, para 2, let. k).
24The Report is available at https://finance.ec.europa.eu/system/files/2022-08/220228-sustainable-
finance-platform-finance-report-social-taxonomy_en.pdf.
25It applies to all value-chain workers. Thus, it is not confined to organizations’ immediate
employees, nor is it confined within the EU. This objective includes the following sub-objectives:
(i) promoting decent work, (ii) promoting quality and non-discrimination at work, and (iii) ensuring
respect for human rights and rights of affected workers by conducting risk based due diligence.
26It focuses on people and end users of certain products and services that either pose heightened
health or safety risks or that have the potential to help people meet basic human needs. This
objective includes the following sub-objectives: (i) ensuring healthy and safe products and services,
(ii) designing products to be durable and repairable and offering services that allow for a smooth
multimodal experience, (iii) providing for cybersecurity and the protection of personal data and
privacy, (iv) engaging in responsible marketing practices, and (v) ensuring access to quality
healthcare products and services, healthy and highly nutritious food of good quality, good-quality
drinking water, good-quality housing, and education and lifelong learning.
27It emphasizes respect and support for human rights through paying attention to the impact of
economic activity on communities and the wider society. This will be achieved by addressing and
avoiding negative impacts on communities and societies and by making basic economic infrastruc-
ture available to certain target groups. This objective includes the following sub-objectives:
(i) promoting equality and growth, (ii) supporting sustainable livelihoods and land rights, and
(iii) ensuring respect for the human rights of affected communities by conducting risk based due
diligence.
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In addition, the Platform published its final report on minimum safeguards in
October 2022 and identified four substantive topics from the OECD guidelines for
multinational enterprises, the UN Guiding Principles on Business and Human
Rights, the International Labour Organization core conventions, and the Interna-
tional Bill of Human Rights: (i) human rights (including labour and consumer
rights); (ii) bribery, bribe solicitation, and extortion; (iii) taxation; and (iv) fair
compensation.

The Platform’s report also considers these provisions as part of the EU’s broader
regulatory landscape and how these provisions link to the obligations set down in the
Sustainable Finance Disclosures Regulation,28 the Corporate Sustainability
Reporting Directive,29 and the draft Corporate Sustainability Due Diligence
Directive.30

However, the Commission’s feedback to the Sustainable Finance Reports is still
awaited, so introducing prescriptive rules does not appear imminent. Notwithstand-
ing, a social taxonomy is needed to limit the risk of embedding opinions in the rating,
which are based on discretionary assumptions. The absence of harmonization
concerning the objective of these processes, i.e. the rating of the “social” component
of the activity/products of the rated companies, can nullify or limit the benefits of the
harmonization of the rating processes.

The current lack of a prescriptive taxonomy of the “social” component within the
acronym ESG and, at the same time, the release of ratings on this component outline
the research question of this essay, which aims to assess how the rating agencies’
criteria identify and evaluate the “social” component of ESG.

The expected results consist of ascertaining whether the current practice of rating
agencies is misaligned with the current and future regulatory frameworks of the
European Union on the consideration of the “social” factor in the ESG context and
can affect upcoming EU laws.

Although the result of this analysis does not pertain to a particular industry, the
discussion will refer specifically to the insurance industry due to its importance in
achieving the objectives underlying the introduction of ESG.

Therefore, the chapter will flow as follows: the next paragraph outlines the
importance of the “social” factor for the insurance market and the international
and European regulatory framework relevant to assessing this factor. The following
paragraph illustrates the empirical research on social rating based on analysing the

28Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019
on sustainability-related disclosures in the financial services sector. A list of the related
implementing and delegated acts is available at https://finance.ec.europa.eu/regulation-and-
supervision/financial-services-legislation/implementing-and-delegated-acts/sustainable-finance-dis
closures-regulation_en.
29Directive (EU) 2022/2464 of the European Parliament and of the Council of 14 December 2022
amending Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC, and
Directive 2013/34/EU as regards corporate sustainability reporting.
30Proposal for a Directive of the European Parliament and of the Council on Corporate Sustain-
ability Due Diligence and amending Directive (EU) 2019/1937.
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information released by six relevant rating agencies. A final paragraph provides the
conclusions.

2 The Relevance of “Social” for the Insurance Market

The insurance industry is crucial in transitioning to a sustainable economy. Insur-
ance undertakings can drive change through responsible operations and
asset allocation31 and incentivize other businesses and individuals to change by
considering ESG factors in underwriting and product design activities.32

The economic dimension of the insurance industry unequivocally highlights its
driving capacity towards compliance with sustainability objectives behind the ESG
factors. The worldwide insurance industry collected, in 2021, a total premium
volume of $6.9 trillion, and the amount is projected to grow to $7.3 trillion in
2022.33 As of Q1 2023, only European Economic Area (EEA) (re-)insurers held
€8.57 trillion in assets.34

Furthermore, the mentioned drivers for change are consistent with the insurance
industry’s evolution. This sector does not limit itself to offering products that allow
damages to be compensated but, with ever-greater awareness, stimulates conduct to
prevent its occurrence. It has been sharply observed how the problem is no longer so
much to multiply the responsibility for risk and to organize the solvency of those
liable through insurance but rather to prevent certain risks from being taken.35

The UN Environment Programme (UNEP) acknowledges the role the insurance
industry can play in driving change to a sustainable economy by stating that
“Environmental, social and governance (ESG) issues—also known as sustainability
issues—pose a shared risk to insurers, communities, businesses, cities, governments,
and society at large, providing a strong incentive for innovation and
collaboration”.36

Developed by the UN Environment Programme’s Finance Initiative, the Princi-
ples of Sustainable Insurance (PSI) were launched at the 2012 UN Conference on

31Systematically integrating ESG benchmarks into investment portfolios aims to generate a positive
impact on investment performance. Improving risk-adjusted return profiles and reducing downside
risks make sense for long-term investors such as insurers: see Munich Re, Sustainable Insurance,
available at https://www.munichre.com/en/company/sustainability/sustainability-in-insurance-busi
ness.html, and Swiss Re, Responsible Investing in Practice, available at https://www.swissre.com/
our-business/managing-our-assets/responsible-investing-in-practice.
32Flückiger and Carbone (2021); Bhattacharya-Craven et al. (2020).
33See Swisse Re Institute, Sigma No. 4/2022, p. 13.
34See EIOPA (2023).
35See Ewald (2007), p. 296, where it was also noted that “Not only is prevention taking precedence
over the compensation, but we are also trying to anticipate and prevent risks whose existence has
not been proven”.
36UN Environment Programme (UNEP). All information is available at https://www.unep.org/.
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Sustainable Development (Rio+20) and led to the largest collaborative initiative
between the UN and the insurance industry. As a result, the UNEP and PSI issued a
guide for non-life insurance in 202037 with the aim to:

(i) Provide optional guidance to insurance industry participants in developing approaches
to assess ESG risks in non-life insurance business transactions, particularly industrial
and commercial insurance businesses,

(ii) support clients, intermediaries, and other stakeholders in facilitating ESG-related
information which might be required during the ESG due diligence of transactions,
highlight the materiality of ESG risks to various lines of business and economic
sectors, including characteristics that might affect the ability to assess and mitigate
such risks,

(iii) address growing concerns by stakeholders across society (e.g., NGOs, investors,
governments) on ESG risks and articulate the peculiarities of the insurance business,
and

(iv) demonstrate the insurance industry’s valuable role in the global economy and society
and strengthen the industry’s contribution to sustainable development.

Political reasons push for using “sustainability” in documents with a global vision
of the topic,38 while the EU still emphasizes the acronym “ESG”.39 However, the
Commission Delegated Regulation (EU) 2021/1257 of 21 April 2021 amending
Regulation (EU) 2017/2358 and Regulation 2017/2359 as regards the integration of
sustainability factors, risks and preferences into the product oversight and gover-
nance requirements for insurance undertakings and insurance distributors and into
the rules on conduct of business and investment advice for insurance-based invest-
ment products mention customers’ “sustainability preferences”40 to be investigated
in the case of selling insurance-based investment products and “sustainability
factors”41 to consider in the product approval process.42

37UNEP PSI (2020).
38See, e.g., Expansión (2024).
39See European Commission (2022).
40Article 2, point 4, of the amended Delegated Regulation (EU) 2017/2359 provides that ‘“sus-
tainability preferences” means a customer’s or potential customer’s choice as to whether and, if so,
to what extent, one or more of the following financial products should be integrated into his or her
investment: (a) an insurance-based investment product for which the customer or potential customer
determines that a minimum proportion shall be invested in environmentally sustainable investments
as defined in Article 2, point (1), of Regulation (EU) 2020/852 of the European Parliament and of
the Council; (b) an insurance-based investment product for which the customer or potential
customer determines that a minimum proportion shall be invested in sustainable investments as
defined in Article 2, point (17), of Regulation (EU) 2019/2088 of the European Parliament and of
the Council; (c) an insurance-based investment product that considers principal adverse impacts on
sustainability factors where qualitative or quantitative elements demonstrating that consideration
are determined by the customer or potential customer.’
41Article 2, point 5, of the amended Delegated Regulation (EU) 2017/2359 refers to the sustain-
ability factors as defined in Article 2, point 24, of Regulation (EU) 2019/2088; i.e. they mean
“environmental, social and employee matters, respect for human rights, anti-corruption and anti-
bribery matters”.
42See Recitals No. 4 and 5 and Article 5 of the amended Delegated Regulation (EU) 2017/2358.
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Such political choice ultimately adds a layer of uncertainty to the meaning of each
component embedded in the ESG as the social factors included in the sustainability
factors do not coincide with those mentioned in the minimum safeguards identified
under the Platform on Sustainable Finance Report of October 2022.43

In any case, the insurance industry must clearly understand the sustainability/
ESG factors to embed them in its products and promote insureds’ behaviours
coherent with those factors. As the Geneva Association44 pointed out, “without
reliable, comparable, and meaningful sustainability disclosure from companies,
investors and banks will struggle to incorporate long-term sustainability risks and
opportunities into their decision-making”.45

In the context of the ESG factors, in particular, there is agreement in noting that
the “social” component is the most evanescent, lending itself to multiple meanings
that make a common understanding and uniform application of such factors partic-
ularly difficult.46 While climate change is a top agenda item for ESG investors, a
substantial minority of investors think the focus on climate change is distracting
from other issues.47

Although “social” sounds almost similar in several languages,48 its meaning
varies in the common language.49 Based on these multiple meanings, e.g., an

43The Report mentioned (i) human rights (including labour and consumer rights); (ii) bribery, bribe
solicitation, and extortion; (iii) taxation; and (iv) fair compensation. On the other hand, the
sustainability factors refer to environmental, social, and employee matters; respect for human
rights; and anti-corruption and anti-bribery matters.
44The Geneva Association was founded in 1973 as the International Association for the Study of
Insurance Economics to make an original contribution to the progress of insurance through
objective studies of the interdependencies between the economic environment and insurance
activities. Members of the association include over 70 insurance and re-insurance companies
based in 26 countries worldwide, which manage assets worth $21 trillion and have 2.6 billion
insured persons.
45Schanz (2022), p. 15.
46Schanz (2022), pp. 13 ff.
47Ground (2022): she also added that “Four in 10 (41%) think social issues are being overlooked in
the climate change debate. And climate change is still proving a politically charged issue for some”.
48Such as Croatian: socijalan, Danish: social, Dutch: social, Finnish: sosiaalinen, French: social,
German: sozial, Italian: sociale, Norwegian: sosial, Portuguese: social, Romanian: social, Russian:
социальный (sociál′nyj), Swedish: social, and Turkish: sosyal.
49According to the Oxford Dictionary, “social” means, in its second meaning, “Connected with
society and the way it is organised”. However, the Royal Academy of the Spanish Language, in its
dictionary, gathers the following meanings: “1. adj. Pertaining or relating to society. 2. adj.
Pertaining or relating to a company or partnership, or to the partners or partners, allies, or
confederates. 3. adj. Pertaining to the economically disadvantaged social classes”. In Italian, the
Treccani Institute provides several meanings, the first as follows: “a. Who lives in society;
b. Pertaining to human society, bearing on man’s life as a participant in a community in which he
has, or should have, substantial right of equality with other members; c. Pertaining to the environ-
ment in which one lives, the people with whom one is in contact: life s.; relationships, relations s.;
social conventions.; d. In the language of politics and economics, it is used mainly regarding
programs and aspirations tending toward an improvement in the living conditions of society and
especially of workers.” In French, the Larousse dictionary provides the following meanings: “1.
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Anglo-Saxon insurer might understand that everything related to society should be
included under the heading “social”, while a Spanish insurer could confine that part
only to action taken to help “economically disadvantaged social classes”. That might
impact the work insurers are doing under the heading of “social” and the identifica-
tion of those actions while analysed by third parties.

The international research literature does not help in providing uniformity in the
meaning of “social” within ESG factors as the approaches are different,50 and
synthesis is far from achieved. Given this cacophony of approaches, some reports
provide their definition of “social”,51 multiplying the uncertainty about definitions
and their link to sustainability or ESG.

As pointed out in the previous paragraph, the EU regulatory framework does not
provide a social taxonomy, but several laws applying to insurance undertakings
should lead to understanding the meaning of “social”.

The EU Regulation (EU) 2019/2088 of 27 November 2019 on sustainability-
related disclosures in the financial services sector (SFDR) defines sustainable invest-
ment and deals with the issue of cornering the meaning of “social” because such
investment definition includes “an investment in an economic activity that contrib-
utes to a social objective, in particular, an investment that contributes to tackling
inequality or that fosters social cohesion, social integration, and labor relations, or an
investment in human capital or economically or socially disadvantaged
communities”.52

The Directive (EU) 2022/2464 of 14 December 2022 concerning corporate
sustainability reporting (CSRD) requests insurance undertakings to include in the
management report information necessary to understand the undertaking’s impacts
on sustainability matters and information necessary to understand how sustainability
matters affect the undertaking’s development, performance, and position.

Which relates to a society, a human community considered as its entity: Social organisation. Social
phenomena; 2. Which concerns the relationship between an individual and other members of the
community: Have a highly developed social life; 3. Which concerns the relations between the
members of society or the organisation of its members into groups, into classes: Social inequalities;
4. Refers to trades, organisations, and activities concerned either with the relationships between
individuals and groups in society or with the economic and psychological conditions of members of
society: Social worker; 5. Concerning improving the living conditions and, in particular, the
material conditions of the members of society: The social policies of the State”.
50See Eccles and Viviers (2011), pp. 389 ff.; Ting-Ting et al. (2021); Clément et al. (2023).
51Schanz (2022), p. 13, proposed a dual definition of social sustainability: “From an activity
perspective, we view social sustainability as the process of identifying and managing both positive
and negative business impacts on key constituencies such as employees, value-chain workers,
customers and affected local communities. From an outcome perspective, social sustainability can
be defined as the capacity of current and future generations to live, learn, and work in healthy and
liveable conditions which promote diversity and equal opportunities.”
52See Article 2, No. 17. For a commentary on the implications of this Directive for financial actors,
see Bengo et al. (2022).
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Meanwhile, sustainability matters mean “environmental, social and human rights,
and governance factors, including sustainability factors”.53

Further details on the “social” factor can arise from the Proposal for a Directive on
Corporate Sustainability Due Diligence issued by the Commission on 23 February
2022,54 at least regarding human rights.55 Likewise, the Proposal for a Directive
amending Directives 2005/29/EC and 2011/83/EU as regards empowering con-
sumers for the green transition through better protection against unfair practices
and through better information intends to amend Directive 2005/29/EC on unfair
commercial practices by inserting a reference to misleading information on the social
characteristics of the products or suppliers of those products,56 where the meaning of
social follows a case-by-case assessment and can be understood in a broad sense.57

Based on the above, “social” can be related to inequality, socially disadvantaged
communities, labour relations, human rights, anti-corruption, and anti-bribery. At
the same time, it is questionable that the above elements embed factors such as
taxation, health, or solidarity. In addition to the uncertainty related to the compo-
nents of the “social” factor within the ESG, the relevant regulatory framework lacks
details on the different elements related to this factor. So the risk of “social washing”
is still relatively high.58

53Sustainability factors are those “defined in point (24) of Article 2 of Regulation (EU) 2019/2088”,
i.e. “environmental, social and employee matters, respect for human rights, anti-corruption and anti-
bribery matters”.
54The due diligence process set out in this Directive should cover the six steps defined by the OECD
Due Diligence Guidance for Responsible Business Conduct, which include due diligence measures
for companies to identify and address adverse human rights and environmental impacts. These
measures encompass integrating due diligence into policies and management systems, identifying
and assessing adverse human rights (and environmental impacts), and preventing, ceasing, or
minimizing actual and potential adverse human rights (and environmental impacts). See Recital
No. 16, which adds the following steps: assessing the effectiveness of measures, communicating,
and providing remediation.
55The Proposal identifies the adverse human rights impact, which means “an adverse impact on
protected persons resulting from the violation of one of the rights or prohibitions listed in the
Annex, Part I Section 1, as enshrined in the international conventions listed in the Annex, Part I
Section 2”, that is, the human rights considered in all the Human Rights and Fundamental Freedoms
Conventions signed at EU and international levels.
56See the text of the European Parliament adopted at first reading on 17 January 2024, retrieved at
https://www.europarl.europa.eu/doceo/document/TA-9-2024-0018_EN.html.
57Recital No. 3 states that “Information provided by traders on the social characteristics of a product
throughout its value chain can relate, for example, to the quality and fairness of working conditions
of the workforce involved, such as adequate wages, social protection, the safety of the work
environment and social dialogue. Such information can also relate to respect for human rights, to
equal treatment and opportunities for all, including gender equality, inclusion, and diversity, to
contributions to social initiatives or to ethical commitments, such as animal welfare. The environ-
mental and social characteristics of a product can be understood in a broad sense, encompassing the
environmental and social aspects, impact, and performance of a product.”
58For further analysis, see Fichtner et al. (2023), pp. 493–494: “Subsequently, mandatory minimum
standards could be developed to ensure asset owners that their investments actually create
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Despite the reported uncertainties, insurance companies have adopted a “bottom-
up” market approach in pursuing the “social” objective as rating agencies assess
them for the adherence of their activities to the “social” component of the ESG.

The definition of “social” as conveyed by the rating is of critical importance in the
relationship between insurers (and intermediaries) and their customers and, ulti-
mately, in achieving the objectives underlying the introduction of ESG factors. As
mentioned, in fact, Commission Delegated Regulation (EU) 2021/1257 of 21 April
2021 amending Regulation (EU) 2017/2358 and Regulation 2017/2359 expressly
requires considering sustainability factors in the product approval process, investi-
gating customers’ sustainability preferences, and advising customers on the most
suitable product matching such preferences.

Therefore, ratings that measure the “social” component of sustainability prefer-
ences are likely to influence insurance market practices and customer choices. The
following paragraph empirically analyses how rating agencies measure this compo-
nent and its distinctive value.

3 The Meaning of “Social” in the Rating Agencies’ Reports

3.1 The Role Played by ESG Rating Agencies

The ESG dimension has suffered a significant development in the investment
industry over the last decade.59 In 2020, the Global Sustainable Investment Review
(GSIR) revealed that the industry has grown to US$35.3 trillion, an increase of 15%
in 2 years.60

The inevitable consequence of the former is twofold. First is the rise of ESG
rating agencies, which scrutinize businesses and assess their corporate sustainability.
Second, the surge of these rating companies is a key reference for all actors (financial
markets, academia, lawyers, parliaments, etc.).61

Scholars pointed out that ESG rating agencies play a crucial role in constructing
“calculative standards designed to institutionalize the field”.62 What is more, “inves-
tors, shareholders, governments, and firms have benefitted from this since they
request accurate information not only regarding financial performance but also
about environmental, social and governance (ESG) aspects, which has become
part of their competitive strategy”.63

meaningful impact via these mechanisms. This would also address concerns of greenwashing which
is harmful to investors and asset managers alike.”
59Escrig-Olmedo et al. (2019).
60Global Sustainable Investment Alliance (2020).
61Escrig-Olmedo et al. (2019).
62Elbasha and Avetisyan (2018), pp. 38–46.
63Escrig-Olmedo et al. (2019).
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However, the approaches towards the meaning of ESG ratings collide between
the ESG rating agencies and their clients.64 Raters might believe that their ratings are
purely about financial risk management. Meanwhile, for their clients, the promise of
ESG ratings goes beyond a real investment in sustainability. This mismatching is
worrisome because either social impact is internalized by all actors or “the messages
launched by rating agencies about what could a sustainable company be or how
corporate sustainability performance could be measured might be misrepresented”.65

Another concern has been raised as to the rater’s tendency to give “higher ESG
ratings to sister firms owned by the same large shareholders (. . .) provides evidence
that conflicts of interest in market practices can undermine the integrity of ESG
ratings”.66 As extracted from the European Commission’s “Targeted consultation on
the functioning of the ESG rating market in the EU and the consideration of ESG
factors in credit ratings”, 91% of the respondents considered that there are significant
biases with the methodology in ESG rating.67

In any case, it cannot be forgotten that the investment in sustainability exists for
many reasons, such as pressure groups, different regulations, the organization’s
competitive position, etc.68 This money injection could be a game changer for the
entire world. As mentioned before, insurance companies can drive change through
responsible operations and asset allocation, as well as incentivizing other businesses
and individuals to change by considering ESG factors in underwriting and product
design activities.69

What is more, insurance companies will obtain benefits from those actions. One
clear example is Sustainable Development Goal (SDG) number 6, clear water, and
sanitization. Investing in sewage treatment plants could help eradicate diseases
related to the consumption of contaminated water all around the world. This will
decrease insurance claims related to these health conditions worldwide. However,
for that to happen, regulatory frameworks must ensure that investors use their
resources to build a world where SDG concerns have been considered. Otherwise,
we bear the risk that they could be disguising their old investments with new slogans.

As some authors have highlighted after performing an appropriate analysis, “the
results suggest a linear relationship between the sentiments towards ESG and
greenwashing, i.e., greenwashing is significantly growing at the rate of ESG”.70

Considering the role of ESG rating agencies, biased ESG provides misleading
information about corporate sustainability, which “can affect the social legitimacy

64DDQ Invest (2022).
65Escrig-Olmedo et al. (2019).
66Tang et al. (2021), p. 29.
67European Commission (2022).
68Mackenzie et al. (2013), pp. 495–512.
69For instance, many SDGs require, for their realization, infrastructure and training, and many
insurance companies—money-wise and knowledge-wise—are in the position to provide them.
70Biju et al. (2023).
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and trust of both companies and ESG rating agencies”.71 Moreover, this could
trigger various adverse consequences. For instance, rating disagreement could
reduce the incentives to improve ESG performance as there is no commercial
logic behind spending resources that will end up on useless ratings.72 This inevita-
bility ends with fewer resources spent on ESG objectives. Thus, expectations held by
stakeholders—as referred to before, e.g. NGOs, investors, and governments and
rating agencies about sustainability and sustainable development—should be
matched to avoid these issues.73

However, each ESG rating agency uses its own definitions and methodology,
posing several challenges, such as the lack of transparency, commensurability, trade-
offs among criteria, the lack of an overall score, and the lack of consideration of
stakeholders’ preferences.74

To solve this issue, scholars proposed that “greater quantitative ESG disclosure
may bring about lower ESG rating divergence”.75 Nonetheless, to achieve a stan-
dardized quantitative disclosure, companies should be able to work with the same
concepts because they are at the heart of all methodologies. Therefore, the solution to
this scenario starts by shedding light on what ESG rating agencies understand to be
fitted within the “S” dimension of ESG. Then it should be determined whether the
EU regulation analysed in the previous part matches or will match the above-
mentioned needs in this field.

3.2 ESG Ratings Reports

According to Deloitte, no one-fits-all methodology exists to analyse ESG data used
by rating agencies. More than 600 agencies are currently operating on the market and
often issuing different ratings concerning the same entity.76

ESMA addressed a Letter on ESG Rating Call for Evidence to the Directorate
General for Financial Stability, Financial Services and Capital Markets Union at the

71Escrig-Olmedo et al. (2019).
72Liu (2022), p. 2.
73Escrig-Olmedo et al. (2019).
74Escrig-Olmedo et al. (2019).
75Liu (2022), p. 2.: “Standardized quantitative disclosure, following sustainable reporting instru-
ments and standards developed by regulators or non-governmental organizations, is conducive to
the rating convergence among agencies for the following reasons: (1) rating agencies tend to
incorporate the indicators required by reporting instruments or standards into their assessment
process, which greatly narrows the differences between agencies’ evaluation systems and then
converge rating outcomes; (2) when horizontal comparisons between companies are easily
implementable, different rating agencies would choose similar companies’ portfolio as highly
rated companies.”
76See Deloitte, ESG Ratings: do they add value? How to get prepared?, available at https://www2.
deloitte.com/ce/en/pages/about-deloitte/articles/esg-ratings-do-they-add-value.html.
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European Commission on 22 June 2022,77 which reported that the number of
providers currently active in the EU is 59. The market structure among providers
is split between a small number of huge non-EU entities on one hand and many
significantly smaller EU entities on the other. As mentioned earlier, the predominant
business model is investor pays. However, the provision of ESG ratings on an issuer-
pays basis is more prevalent than anticipated and was indicated in around a third of
the responses from providers.

Based on evidence from academic papers,78 consulting firms,79 and the UN
Principles for Responsible Investment (PRI),80 the following rating agencies should
be the most preeminent: Sustainalytics, MSCI Inc., RepRisk, Moody’s Corporation,
Fitch Group, and S&P Global ESG. All these firms provide ESG ratings, but the last
three also offer credit ratings and ESG indicators enhancing credit rating transpar-
ency. These three ratings are different, as defined by PRI.81 Indeed, ESG ratings
“provide a synthetic indicator of an issuer’s ESG characteristics or exposure to ESG
risks”. Credit ratings “assess the credit risk of an issuer or one of its debt instru-
ments”. ESG indicators “highlight how ESG factors affect credit ratings”.

Full information concerning the indicators these companies use for ESG rating is
generally not made available to the public. On the contrary, the definition and
materiality test used in credit rankings are consistent across rating agencies and are
made available to the public.82 These differences could be triggered because there is
only a lack of uniform ESG rating regulation; credit rankings have been widely
regulated in the same or similar way all around the world.83

This lack of uniformity could have made the methodology used a competitive
advantage. However, this could lead to a “customized” ESG rating, which could not
show the real ESG impact of the companies according to the ESG regulatory
framework.

As addressed by Walter,84 creating the kinds of social impact metrics needed for
S-scoring is difficult because credibility requires that highly granular (even inter-
personal) welfare comparisons must be defended as legitimate. However, commu-
nities are different, and comparisons are challenged. The EU Proposal for a
Regulation on the transparency of ESG rating activities could solve this issue, but

77The Letter is available at https://www.esma.europa.eu/sites/default/files/library/esma80-416-34
7_letter_on_esg_ratings_call_for_evidence_june_2022.pdf.
78Khovrak (2020), p. 45. Tayan et al. (2022).
79See Deloitte, https://www2.deloitte.com/ce/en/pages/about-deloitte/articles/esg-ratings-do-they-
add-value.html and ERM https://www.erm.com/news/new-erm-report-ranks-esg-ratings-agencies-
and-urges-action-to-maintain-business-and-investor-trust/.
80See UNPRI (2023).
81Ibid.
82See UNPRI (2023).
83In the EU, Regulation (EU) No. 462/2013 of the European Parliament and of the Council of
21 May 2013 amending Regulation (EC) No. 1060/2009 on credit rating agencies.
84Walter (2020).
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the question is whether the definitions used by ESG ratings to measure the “S” are
that different.

Therefore, this essay aims not to analyse the methodology used by these agencies
to calculate their ratings as this information is private, and some analyses have
already been performed in this area.85 The objective is to infer how each rating
agency understands the term “social” based on what they comprise under that
category. This understanding is critical as the lack of uniform definitions will lead
to a more significant divergence among results and, consequently, less comparability
among ratings. A lower degree of comparability makes these instruments less useful
for determining the real ESG impact of companies.86 In addition, the risk of social
washing, conflicts of interest, and unfair commercial practices increases.87

3.3 The Methodology Used for the Empirical Analysis
of the Rating Agencies’ Approach to the “Social” Factor

To answer the question of how each rating agency understands the term “social”, the
empirical analysis will illustrate the consulted indications regarding the performance
of the ESG analysis provided by these companies. It will summarize the most
relevant data and classify the information into similarities and differences. More-
over, it will re-conduct the similarities into broad categories brought from the
different instruments analysed in the previous parts; i.e. labour management and
human capital would both fit within the broad category labelled “labour”. At the
same time, it will reunite the most prominent differences within the “others”
category.

Half of the selected rating agencies offer only ESG ratings, and the rest provide
ESG indicators enhancing credit rating transparency. As explained before, the
degree of opacity of companies only offering ESG ratings is more significant due
to the lack of consistent regulation in the field. Therefore, by adding companies
subject to a higher degree of disclosure, more accuracy of this analysis is expected.88

For instance, ESG rating companies could refrain from publishing the parts in which
they divide their analysis, so no/less accurate deduction can be performed on the
meaning of “S”.

85Chatterji et al. (2016).
86AFM, Position Paper: Call for a European Regulation for the provision of ESG data, ratings,
and related services, pp. 4–5, available at https://www.afm.nl/~/profmedia/files/rapporten/2020/
amf-afm-paper-call-european-regulation-esg-data-ratings.pdf?la=en.
87Ibid. That is to say that two companies can be rated quite differently in two ratings and undergo
the same investment in ESG or that one company could do good or bad in two different ratings with
the same actions.
88As to the differences between those categories, see Cash (2021).
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However, as publishing some data regarding credit rating is compulsory, it is
possible to transfer the basic definitions, such as “S”, to ESG ratings. For example,
Fitch Group provides extensive explanations on different aspects of credit ratings,
and some of these documents touch upon aspects related to “S”.89 This approach is
coherent with the preexisting literature in the field.90 Moreover, it will allow
determining whether specializing in both tasks makes the rating agencies converge
on the meaning of “S”.

Finally, it is important to highlight that not all companies selected have specific
ESG criteria for insurers. Therefore, the information provided below forms part of
their general ESG criteria. However, if publicly available and relevant, specific data
regarding the insurance sector is provided.

3.4 An Empirical Analysis of Rating Methodologies
on “Social” Factor in the ESG

A commented summary of the most relevant public indications used by the selected
ESG rating agencies is reported as follows.

Sustainalytics
In the case of Sustainalytics, its public information explains that “the ESG Risk
Ratings are composed of three building blocks that contribute to a company’s overall
rating. These building blocks include Corporate Governance, material ESG issues
(MEIs), and idiosyncratic ESG issues (. . .) material ESG issues (MEIs): For exam-
ple, the topics of employee recruitment, development, diversity, engagement, and
labour relations are all-encompassed by the material ESG issue of Human Capital
because they are all employee-related and require Human Resources initiatives and
oversight. (. . .) Occupational Health and Safety also concerns employees, but the
common thread here is to ensure the health and safety of employees at their
workplace.”91 However, it also explains that “these material ESG issues may have
a pure environmental, social, or governance character. Typically, however, they are
mixed bags or combinations of two or all three of these.”92 Therefore, from this

89Fitch Ratings, available at https://www.fitchratings.com/search?expanded=research&filter.
language=English&filter.reportType=Rating%20Criteria&filter.tag=Active%20Criteria&filter.
tag=Exposure%20Draft&sort=recency.
90Gargantini and Siri (2022), p. 5: “The services offered by traditional CRAs consist of assessing
the creditworthiness of a debtor or of a financial obligation, quantified through a system of symbols
that ranks the result of the evaluation (Article 3(1)(a) Regulation (EC) 1060/2009 on credit rating
agencies—CRA Regulation). As we mentioned, this exercise can hardly ignore the risks stemming
from ESG factors (High-Level Expert Group on Sustainable Finance 2018). For this reason, CRAs
stress they include ESG factors in their methodologies (S&P Global Ratings 2022), although with
few details on the assessment criteria.”
91Sustainalytics (2019), p. 5.
92Sustainalytics (2019), p. 12.
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information, it can be inferred that Sustainalytics does not work with an autonomous
meaning of the term “social” within the ESG.

This outcome is confirmed by looking at the report prepared by Sustainalytics for
the Santander group because under the heading “Overall Assessment of Social Use
of Proceeds”, the following categories are mentioned: affordable basic infrastructure
(energy, transport, water and waste management, and communication and technol-
ogy), access to essential services (education, human healthcare and related activities,
social housing, and the owner living in housing), employment generation, and
programs designed to prevent and/or alleviate unemployment stemming from
socio-economic crises, including through the potential effect of small and
medium-sized enterprise (SME) financing and microfinance (financial and insurance
activities). Therefore, here, categories that usually fit within the E in the trinomial
ESG, e.g. waste management, are covered under the heading “social”.

MSCI Inc.
MSCI informs that under the heading social, the following issues are studied: labour
management, health and safety, human capital development, supply chain labour
standards, product safety and quality, chemical safety, consumer financial protec-
tion, privacy and data security, responsible investment, community relations, con-
troversial sourcing, access to finance, access to health care, and opportunities in
nutrition and health. Besides the distribution of categories, the company offers
industry-specific ESG ratings and company-specific ones. Regarding industry spe-
cific, the explanation is as follows:

An evaluation of weight-setting schemes found that the industry-specific weight setting
methodology used by MSCI ESG Ratings outperformed equal-weighted and optimized
weight setting methodologies over a 13-year study period. The weights displayed in the
ESG Industry Materiality Map represent the average Key issue Weight for companies in an
industry. Key Issue Weights are determined through a combination of two factors: 1) how
much each industry contributes to the main externality connected to the issue as compared to
other industries (for instance, how carbon-intensive the industry is relative to other indus-
tries) and 2) the time horizon within which the externality may materialize.93

Regarding company specific, this approach is justified as follows:

The foundation for the ESG Industry Materiality Map is an industry-specific evaluation of
key ESG risks and opportunities. However, the ESG Industry Materiality Map also reflects
company-specific nuances that may not be captured by the industry classification. The lines
of business, production processes used, and regions where a company operates are among
the determinants of ESG risk. Rules-based model variants take these nuances into account,
meaning that not all companies in a given industry are necessarily rated on all the same
highlighted Key Issues. Because the ESG Industry Materiality Map includes company-
specific Key Issues, issues that are only applied to a small proportion of the industry will
appear to have a low “average” weight.94

93Sustainalytics (2019).
94MSCI, ESG Industry Materiality Map Engine, available at https://www.msci.com/our-solutions/
esg-investing/esg-industry-materiality-map.
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The “ESG Industry Materiality Map” can be consulted in an engine generated by
the company.95 In the publicly available information provided by this engine, the
components of social remain the same, but weight is only assigned to certain parts.
For instance, the life and health insurance industry, within the heading “Social”, has
been assigned with the following criteria and percentages: human capital
development—19.9%, responsible investment—14.9%, privacy and data security—
14.9%, access to finance—9.9%, and product safety and quality—0.1%, whereas the
data for oil and gas drilling is health and safety, 18.5%, and community relations,
6.9%. These data are quite impressive as one could have thought that among the
general criteria used by MSCI to analyse “S”, “access to healthcare”, “health and
safety”, and “opportunities in nutrition and health” are key for health and life
insurance. The same applies to oil and gas drilling as it is difficult to understand
why “chemical safety” is left behind. However, further information would be needed
to analyse that data.

RepRisk
This rating agency does not declare to have an ESG rating. However, there are rather
four different instruments to assess ESG obligations: RepRisk Index (RRI), RepRisk
Rating (RRR), UN Global Compact (UNGC) Violator Flag, and UNGC Violator
Index. Moreover, the company explains that “the RRI does not have any E, S, or G
components. What is available, however, is a breakdown of each RRI by the number
of associations a company has with the aggregate E, S, or G issues. The ESG
breakdown should not be used for company-to-company comparisons, but rather
to see how a company’s E, S, or G exposure has developed over time.” Additionally,
within the index, there is no weighting of the ESG issues, e.g., by sector or country.96

This information can be completed with the document entitled “An Introduction to
RepRisk: The Leading Research Tool to Help You Flag, Assess, and Monitor ESG
Risks in Your Business”.97

According to this document, the research scope of RepRisk comprises 28 ESG
issues, which are in line with key international standards. Within “social”, the
following components are gathered: community relations (human rights abuses
and corporate complicity, impact on communities, local participation issues, and
social discrimination) and employee relations (forced labour, child labour, freedom
of association and collective bargaining, discrimination in employment, occupa-
tional health and safety issues, and poor employment conditions). Moreover, the
following issues are considered “cross-cutting”: controversial products and services,

95Ibid.
96RepRisk, Methodology, available at https://www.reprisk.com/news-research/resources/method
ology#:~:text=What%20is%20the%20RepRisk%20Rating,conduct%20risks%20into%20business
%20processes.
97RepRisk, An Introduction to RepRisk: The leading research tool to help you flag, assess, and
monitor ESG risks in your business, available at https://iseb3-site.s3.amazonaws.com/columbia-
ws2/reprisk-2018-fgv-b3-ise.pdf.
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violation of national legislation, products (health and environmental issues), viola-
tion of international standards, and supply chain issues.

Moody’s Corporation
If looking at the information provided by the UN PRI, this company offers credit
rankings, ESG indicators enhancing credit rating transparency, and ESG rankings.
However, when looking at their webpage, the boundaries between the two last
categories appear somehow blurry. Moreover, the publicly available information
refers to ESG in credit ratings. Hence, the following information will touch upon that
category.

The document entitled “ESG Scores Explained: Quantifying the Degree of Credit
Impact”,98 which was produced by Moody’s, refers, various times, to the meaning of
“social” in the same manner as containing the following: for the private sector,
customer relations, demographic and societal trends, human capital, health and
safety, and responsible production and, for the public sector, access to basic services,
demographics, education, health and safety, housing, labour, and income.

It is also important to highlight that the company refers to “adaptable ESG
solutions”. The explanation is that they leverage their “deep domain expertise and
industry knowledge as well as innovative technologies to help you address evolving
business needs”.99

Fitch Group
According to the company, when asked what external data sets are provided for
users, they refer to “social” for entities. Then “social” is divided into the following
categories: grade, community and customer grade, diversity grade, human rights
grade, labour rights grade, risk and incident treatment grade, and target and supply
chain grade.100 No concrete explanation has been found as to the definition of these
items or the methodology used to calculate them.101

S&P Global ESG
S&P shows four items under “social”: workforce and diversity, safety management,
customer engagement, and communities.102 Moreover, the company has created an
“Atlas” to provide “a view of relative environmental, social, and governance (ESG)

98Moody’s Investor Service (2022).
99Moody’s, ESG rating, available at https://www.moodys.com/web/en/us/capabilities/esg-risk.
html.
100Fitch Group (2023).
101For instance, the information provided for human rights is as follows: “We investigate whether
the issuer has a human rights policy and, if so, analyse its quality. We also look into whether the
entity has signed up to the UN Global Compact or similar or left it up to the local legislation. We
also take into consideration whether those policies and commitments have actually been
implemented.”
102S&P, evaluation, available at https://www.spglobal.com/ratings/en/products-benefits/products/
esg-evaluation.
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risks we see around the world”. The Atlas reflects the various ESG risks faced by
different sectors and geographies. For insurance, the document informs as follows:

Social exposure for the insurance sector reflects its exposure to consumer behaviors, human
capital management, and demography. Insurers face high reputational risks that could
damage their customer franchise. For instance, data privacy and security problems or
mis-selling can also cause reputational damage and large fines. In addition, as a collector
of risks, the insurance industry could face significantly more claims in a mass litigation (e.g.,
asbestos), which could tarnish their reputation. Insurers also have exposure to human capital
management, as a large productive workforce is at the core of their business model. Finally,
longer life expectancy could hit life insurers by affecting products covering longevity risk.

From all the information provided by the companies, it is possible to conclude
that for them, the components of “social” are not unified. Moreover, the terms
comprised within “social” are too broad to achieve a consensus as regards its
scope; for instance, the terms communities and diversity could be defined in
multiple ways.

Nevertheless, to better discuss the EU Proposal for a Regulation on the transpar-
ency of ESG rating activities, it is possible to re-conduct some of the information
gathered by these rating agencies into the following categories: equality/non-
discrimination, solidarity, labour rights/workers, health, and security.

Table 1 shows the classification of the information into the former categories.
From the above analysis, one can conclude that the meaning of “social” managed

by ESG rating agencies is not homogeneous. Only the components “work” and
“solidarity” are common to the above rating agencies. The components “health”,
“equality”, and “safety” are considered by some agencies but not by others, while
additional factors to those mentioned above can be found, albeit heterogeneous. This
finding only partially matches the pre-existing literature on the matter:

Regarding the social pillar criteria, the aspects that have been mainly considered in the
assessment process of ESG rating agencies analyzed in 2008 were human capital develop-
ment and training (100%), human rights (87.5%), and community relations (87.5%). On the
contrary, the aspects incorporated into the assessment process of all ESG rating agencies in
2018 were labor management, human rights and quality working conditions, health, and
safety. After the definition of Sustainable Development Goals (SDGs), aspects related to the
improvement of health and education, the reduction of inequalities, and the necessity to spur
economic growth seem to be crucial to measure how companies contribute to sustainable
development.103

Indeed, factors such as health, safety, and equality are not yet a common standard
for all rating agencies when rating the “social” component of ESG.

Furthermore, a significant difference can be found in the used data. This differ-
ence led to the difficulty of comparing information from one rating agency to
another.104 Authors have highlighted that “rating divergence is not merely a matter

103Escrig-Olmedo et al. (2019).
104Zumente and Lace (2021). They outlined that “a correlation of 0.58 is found between the two
most comparable ESG ratings (RobecoSAM and Sustainalytics) implying that the ESG rating
divergence is high even among those European companies”.
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of varying definitions but a fundamental disagreement about the underlying data”.105

Also, those rating agencies dedicated to ESG and credit ratings refer to broader
categories. For instance, while Sustainalytics refers to “affordable basic infrastruc-
ture and access to essential services” that undoubtedly affect the whole community,
Fitch group only refers to “community”.

Therefore, these ratings might still be helpful for some stakeholders, but they
cannot be used for comparisons. This gap has been read to mean that ESG rating
agencies are not fully integrating sustainability principles into the corporate sustain-
ability assessment process.106

At the same time, heterogeneity in the criteria could lead rating agencies’ clients
to expect an assessment “a la carte”. The client could pick the rating agency with the
“right” criteria to assess that client as “social”. Alternatively, some rating agencies
could approach the client, mentioning that their methodology does not include
criteria that are less favourable to the client.

4 Conclusions

From the information collected in the empirical analysis provided by ESG rating
agencies, it is possible to conclude that they do not work with the same components
when assessing the “social” component. Moreover, the concepts used are too broad
to have a uniform definition; this can be observed, for instance, when using the
words “communities”, “supply chain”, or “diversity”.

Nevertheless, the analysis makes it possible to infer that they are not conceptually
that far. Still, the lack of transparency regarding definitions and methodologies
makes it impossible for all stakeholders to compare the results of different ESG
rating agencies.

This gap could trigger various adverse consequences, such as reducing incentives
to improve ESG performance due to the lack of repercussions from a commercial
point of view. Moreover, the observed heterogeneity in selecting the components
could stimulate the offering/searching of ratings “a la carte” as they are
predetermined or interpreted in favour of the client’s need rather than an objective
assessment.

The Proposal for a Regulation on the transparency of ESG rating activities can be
appreciated for the organizational requirements, processes and documents
concerning governance, as well as the transparency requirements it aims to intro-
duce. This set of rules will harmonize the ESG rating activities regardless of where
the rating agency is based, including those providers established in a third
country.107

105Berg et al. (2022).
106Escrig-Olmedo et al. (2019).
107See Articles 9–13 of the Proposal.
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The obligation to disclose on the agencies’ websites the methodologies, models,
and key rating assumptions they use in their ESG rating activities108 can help
stakeholders understand this information, reduce agencies’ discretion and opacity
and, ultimately, appreciate the distinctive value of the ESG rating.

If the Proposal for a Regulation on the transparency of ESG rating activities could
handle issues arising from opaque methodologies and conflicts of interest, the rating
agencies’ criteria to identify and evaluate the “social” component of ESG need to be
harmonized.

Adopting a social taxonomy covering the gaps in this matter appears compulsory
if ESG objectives are to be fulfilled. Some evidence suggests that investors will
include sustainability if they have better data and clarity on the elements of sustain-
ability that translate into superior financial performance.109 Therefore, a social
taxonomy should limit the risk of embedding opinion in the ratings and neutralize
social washing risk.

Although the taxonomy is necessary to recognize a distinctive value in the social
rating, more is needed. Table 2 compares the meaning of “social” from the European
Union regulatory framework set out in paragraph 2 and the results from the empirical
analysis of the ESG rating methodologies carried out in paragraph 3.

The results of the empirical analysis do not pertain to a particular industry. Thus,
they can be referred to the insurance industry, too. However, the relevance of such an
industry in achieving the objectives underlying the introduction of ESG requires
some further considerations.

Scholars have highlighted that the current and proposed regulatory framework in
the EU will be successful in catering to investor preferences but not in promoting
sustainable finance as a tool to accelerate the sustainability transition.110

This misalignment must be avoided because, if it occurred, it would encourage
social washing and, in general, unfair practices towards customers and expose
insurers to operational and reputational risks.

The Commission Delegated Regulation (EU) 2021/1257 of 21 April 2021
requires the integration of sustainability factors, risks, and preferences into the
product oversight and governance requirements for insurance undertakings and
insurance distributors and into the rules on the conduct of business and investment
advice for insurance-based investment products.

Manufacturing products that incorporate the ESG factors, including the social
one, requires that insurers can rely on the ESG ratings of the companies in which
they invest the premiums collected. If so, insurers (and insurance intermediaries) will
be able to market products that genuinely satisfy the sustainability preferences of
their customers.

The EU Proposal for Regulating the transparency of ESG rating activities could
help solve this problem as it aims to avoid a social rating “a la carte”.

108See Article 21.
109Esty and Cort (2017), p. 42.
110Ramos Muñoz and Smoleńska (2023).
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Table 2 Comparison of the meaning of “social” from the EU regulatory framework and the results
from the empirical analysis performed in this paper

Instrument Objective Instruments Shortcomings

EU Proposal for a
Regulation on the
transparency of ESG
rating activities

Integrity and reliabil-
ity of ESG rankings

1) Transparency of the
rating methodologies
2) The effective man-
agement of conflicts
of interest

It does not define the
substantial profiles of
these processes,
i.e. the meaning of
each of the compo-
nents included in the
definition of ESG that
rating agencies must
consider.

EU Regulation
(EU) 2020/852 of
18 June 2020 (Tax-
onomy Regulation)

Overarching condi-
tions that economic
activities must meet to
qualify as environ-
mentally sustainable

1) List of environ-
mentally sustainable
activities by defining
technical screening
criteria for each envi-
ronmental objective
2) Safeguards
(Art.18)—Report Oct.
2022—HR (incl.
labour and consumer
rights, bribery, and
taxation)
3) Established the
Platform on Sustain-
able Finance with
several tasks
4) Common language
of green and
sustainable

Further guidance on
activities that contrib-
ute to other sustain-
ability objectives,
including social
objectives, might be
developed at a later
stage.

Directive (EU) 2022/
2464 of 14 December
2022 concerning cor-
porate sustainability
reporting (CSRD)

Sustainability
reporting

Requests insurance
undertakings to
include in the man-
agement report:
1) Information neces-
sary to understand the
undertaking’s impacts
on sustainability mat-
ters
2) Information neces-
sary to understand
how sustainability
matters affect the
undertaking’s devel-
opment, performance,
and position

Sustainability is
understood as a
whole, in particular:
“environmental,
social and human
rights, and gover-
nance factors, includ-
ing sustainability
factors”.

Proposal for a Direc-
tive on Corporate
Sustainability Due
Diligence

Due diligence mea-
sures to identify and
address adverse HR
and environmental
impacts (six steps

1) Integrating due dil-
igence into policies
and management sys-
tems
2) Identifying and

Adverse human rights
impact is defined by
reference to HR con-
ventions. Even among
instruments from the

(continued)
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However, more unification concerning the objective of the EU regulatory frame-
work on the ESG is needed. The components of the social factor to be considered
should be the same, regardless of the purposes of the regulations that refer to it. It
would be highly questionable to differentiate the legal meaning of the social factor
within the ESG factors depending on the purpose and scope of the legislation.

The emphasis (and uncertainties) on human rights as a social component consid-
ered in the Proposal for a Directive on Corporate Sustainability Due Diligence and
the difference between human rights and the social factor in the EU Regulation
(EU) 2020/852 of 18 June 2020 (Taxonomy Regulation) Directive (EU) 2022/2464
of 14 December 2022 concerning corporate sustainability reporting (CSRD) needs to
be clarified.

The unification of meaning would benefit stakeholders as it clarifies the objec-
tives underlying this definition and their achievement. Furthermore, standardization

Table 2 (continued)

Instrument Objective Instruments Shortcomings

defined by the OECD
Due Diligencia Guid-
ance for Responsible
Business Conduct)

assessing adverse
human rights (and
environmental
impacts)
3) Preventing, ceas-
ing, or minimizing
actual and potential
adverse human rights
(and environmental
impacts)

same continent
(ECHR and Charter
of the Fundamental
Rights of the EU),
there are wider dis-
agreements regarding
some definitions.

Social Taxonomy
(as in the Final
Report of the Plat-
form on Sustainable
Finance) a

Based on the
UNDHR, ECHR,
and SDGs:
1) Decent work
2) Adequate living
standards and well-
being
3) Inclusive and sus-
tainable communities

Not yet determined by
the Platform, but as in
the Taxonomy—Art.
18—it is suggested to
consider UNGPs and
OECD

The absence of har-
monization
concerning the objec-
tive of these pro-
cesses, i.e. the rating
of the “social” com-
ponent of the activity/
products of the rated
companies, can nul-
lify or limit the bene-
fits of the
harmonization of the
rating processes.

ESG ratings under
analysis

Provide information
about “work” and
“solidarity”
Some about “health”,
“equality”, and
“safety”

Various (examples):
S&P Global ESG—
created an Atlas
MSCI Inc.—ESG
Industry Materiality
Map
Moody’s—ESG
Scores

Lack of homogeneous
definition of “S” and
the components mea-
sured under “S”. No
comparisons are pos-
sible without an
in-depth analysis.

a The Report is available at https://finance.ec.europa.eu/system/files/2022-08/220228-sustainable-
finance-platform-finance-report-social-taxonomy_en.pdf
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would (also) help the insurance industry to incorporate this factor into its value
chain, avoiding unnecessary costs to comply with different, non-coinciding legal
meanings of “social”.

If social “a la carte” must be avoided, “social by purpose” must be avoided, too.
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Part III
Sustainability and Insurance Products



Precontractual ESG Disclosure
on Insurance-Based Investment Products

Isabel Rodríguez Martínez

1 ESG Criteria, Sustainability Risks, and Suitability
of Insurance-Based Investment Products

1.1 The Integration of ESG Criteria into Insurance
Investments

The weight of investment portfolios allocated to insurance-based investment prod-
ucts and, most obviously, unit-linked life insurance has progressively increased its
share of the volume of life investments in recent years in the insurance sector.1

Weak confidence in the pension system and, on the other hand, the disincentive
caused by low or moderate interest rates have diverted the channeling of savings and
the interest of nonprofessional investors from traditional savings products to other

This paper is within the framework of the reference research project PID2020-116423RB-I00 under
the title “Corporate Governance: Sustainability, ESG/ESG Factors and Reputation,” awarded by
the Spanish Ministry of Science and Innovation within the framework of its R+D+i 2020
program.

1In Spain, from 8% in 2017 to 12.7% at the end of the third quarter of 2021. If what we take as a
reference is the insurance industry’s investments as a whole, its weight has grown from 6% to
almost 8%, according to the latest available data (2020). The trend is good, and the growth potential
is very high. In any case, this last percentage (8%) is still much lower than the average for the
eurozone, which stands at around 16.5% of total insurance investments (source: Mapfre Economics,
Ahorro Inversiones, https://documentacion.fundacionmapfre.org/documentacion/publico/es/media/
group/1115683.do. Accessed 21. April 2024.
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more profitable financial products.2 In this context, the general boom in insurance-
based investment products, and particularly the so-called unit-linked insurance
contracts, can be seen and explained.3 These are characterized as life insurance
policies through which policyholders can plan their retirement savings with a good
return on their investments and with the tax advantages derived from this type of
product but in which the function of covering the social welfare needs they are
intended to offer implies the full assumption of a series of investment risks for the
policyholders.

This growing evolution of portfolios allocated to insurance-based investment
products has also been accompanied by new demands and requirements on the
part of the insurance industry to incorporate, evaluate, and report financial risks in
their investment policies and to seek to integrate ESG or sustainability criteria as
quality criteria for the insurers themselves and for the quality and profitability of the
products, as well as to inform policyholders, as final investors, of the social and
environmental impacts of such products, decisions, and investment policies within
the framework of their marketing and distribution policies.

1.2 ESG Risks and Sustainability of Investments: Rationale
for the Precontractual Duty to Disclose Sustainability
Information

It is not difficult to understand and analyze how deficiencies in the disclosure of
financial information (financial risks) can affect the decisions of retail investors and
have an impact on the volume of transactions in the financial markets and also in the
insurance sector. The EU legislator has mitigated its negative effects and addressed
this need for transparency and investor protection by regulating information and

2The flexibility offered by this financial product seems to be catching on with savers and/or
investors. What is a fact is that contributions to pension plans continue to fall, while unit-linked
plans are showing steady growth. Moreover, as we published in this article, unit-linked insurance is
an ideal vehicle not only for implementing the more well-known situations of pension commitments
or retirement plans but also for implementing deferred remuneration schemes.
3According to ICEA figures released by UNESPA, with 19,763 million euros at the end of 2021,
unit-linked products accounted for 10.46% of the assets under management (technical provisions)
of all savings insurance products in Spain. Although it might seem a small percentage, in perspec-
tive, the data undoubtedly reflect the unstoppable rise of these products. Thus, in 2018, 4 years
earlier, the weight of these insurances was 6.74%, even though they were currently showing
difficulty in fitting into the profile of the Spanish saver. At the end of 2019, these instruments
already represented 7.58% of the finalist savings managed by life insurers. And in 2020, in the year
of the pandemic, their share was already 8.54%.
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disclosure tools for the knowledge of key data on retail investment products and
insurance-based products4 (IBIPs) as well as the associated risk factors.5

However, it is not only the information affecting financial risks that has an impact
on decision-making and on the assessment of the suitability of investment products
and, in particular, of those based on insurance. The social and environmental impacts
generated by each investment also affect the assessment of the quality and suitability
of those decisions and are not exempt from financial relevance.6 An investment is
sustainable when it does not cause significant environmental or social harm and
respects good governance practices. It is generally accepted that insurance compa-
nies generate significant positive and negative social and environmental impacts
through their investment and underwriting activities and therefore have a key role to
play in the transition to a fully sustainable economic and financial system in line with
the Green Pact.7

Sustainability risk is a nonfinancial risk that includes the environmental, social,
and governance aspects of investments (ESG aspects). In the same way that financial
risks can generate losses in the value of investments, sustainability risks would be
associated with those environmental, social, or governance circumstances that, if
occurring, could have a negative impact on the value of the investment.8

In general terms, and since the adoption in 2015 of the Paris Agreement on
Climate Change and the 3030 Agenda for Sustainable Development,9 the sustain-
ability of investment decisions as an element of information to be provided to the
final investor interested in its social impact has occupied and occupies a central place
in the project of the European Union, after warning and recognizing that the financial

4The need to strengthen transparency and customer protection through the consequent information
obligations has been addressed by the EU legislator. Of particular note are EU Regulation 1286/
2014 on key information documents relating to linked retail investment products and insurance-
based products, which aims to ensure a certain duty of information through the key product
information document in order to facilitate the understanding and comparison of the key features
and risks of such products, and later the approval of Directive (EU) 2016/97 of the European
Parliament and of the Council, of January 20, 2016, on insurance distribution (hereinafter Distri-
bution Directive or DDS), whose transposition into Spanish law was articulated by Royal Decree-
Law 3/2020, of February 4 (hereinafter RDL 3/2020) and which regulates in its Chapter VI the
additional requirements in relation to IBIPs (see Mayorga Toledano (2015)). See also Esty DC,
Karpillow Q (2019) Harnessing Investor Interest in Sustainability: The Next Frontier in Environ-
mental Information Regulation. Yale Journal on Regulation 36: 625–692. Available at SSRN:
https://ssrn.com/abstract=3809880.
5On the scope and application of ESMA guidelines on investment risk factors and their inclusion in
prospectuses, see Martinez Lopez (2019) and Palá Laguna (2019).
6See Recital 8 of Directive (EU) 2022/2464 of the European Parliament and of the Council of
14 December 2022 amending Regulation (EU) No 537/2014, Directive 2004/109/EC, Directive
2006/43/EC and Directive 2013/34/EU as regards corporate sustainability reporting.
7See Recital 27 of Directive (EU) 2022/2464 of the European Parliament and of the Council of
14 December 2022 amending Regulation (EU) No. 537/2014, Directive 2004/109/EC, Directive
2006/43/EC, and Directive 2013/34/EU as regards sustainability reporting by companies.
8Di Marco et al. (2022).
9https://sdgs.un.org/2030agenda. Accessed 21 Apr 2024.
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system plays a key role and as a protagonist in a more sustainable and ecological-
economic model.10 Beyond channeling the financing of economic activities,
employment, and growth, the financial system must encourage investment decisions
to incorporate new ESG criteria (ecological, social, and governance)11 and introduce
into its analysis not only financial risk factors but also those related to environmental
and social considerations.12 The aim is not only to make the system and investment
decisions more efficient but also to improve them and broaden their scope in order to
achieve a sustainable environment.13

In order to ensure adaptation to the new ESG/ESG criteria and their proper
functioning, the new EU financial system is based, inter alia, on the transparency
legal framework for the disclosure of sustainability information in the markets.14

This legal framework, established by Regulation (EU) 2019/2088 of 27 November
2019 and amended and implemented by Regulation (EU) 2020/852 of the European
Parliament and of the Council of 18 June 2020 on establishing a framework to
facilitate sustainable investment and amending Regulation (EU) 2019/2088 (also
known as the Sustainable Investment Regulation (SIR)), has clear implications for
the EU financial sector. More specifically, it has obvious implications for the
insurance sector in relation to the marketing of insurance-based investment products,
such as unit-linked products, understood as life insurance products in which the
policyholder (end investor) “decides in which assets to be held by the insurer (and
which will make up the technical provisions) must invest his/her savings premium,
assuming exclusively the risks of such investment.15

The legal framework imposes a duty of prior disclosure and transparency on
financial sector participants trading in financial products regarding investment policy
and informed decision-making and reoriented to nonfinancial objectives. Specifi-
cally, it establishes a series of duties in order to facilitate the assessment of the

10On investors’ growing interest in ESG factors in decision-making, see Eccles and Klimenko
(2019). See also, Leipziger D (2010) The Corporate Responsibility Code Book, revised second
edition, The author provides a comprenhesive guide to corporate responsibility frameworks,
focusing on best practices for integrating sustainability into business strategies.
11Environment: climate change, GHG emissions, resource depletion, waste, and pollution; social:
working conditions, health and safety, employee relations and diversity, and local communities;
governance: executive compensation, bribery and corruption, board diversity, and tax strategy.
12The aim is to turn the financial system into the engine and architect of change, into another
channel for sustainable economic growth that guarantees stability and promotes greater transpar-
ency and long-termism in the economy. For the causes, issues at stake, and adverse effects of short-
termism in company law and corporate governance, see Tapia Hermida (2019).
13See A new start for Europe: Agenda for jobs, growth, equity and democratic change—Policy
orientations for the next European Commission, Strasbourg, 15 July 2014 (https://commission.
europa.eu/document/download/ad3f4ceb-aed8-4cc5-b6bb-4c60f448a5f2_en?filename=juncker-
political-guidelines-speech_en.pdf, accessed 21 Apr 2024), which highlights the EU’s commitment
to adapt its policies to achieve smart investments aimed at achieving specific objectives.
14On the incidence of transparency and nonfinancial information as a strategic factor of sustain-
ability, see Enciso Alonso-Muñumer (2020).
15Maldonado Molina (2000).
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sustainability of an investment, which requires a complex analysis based on the
knowledge of a series of elements and factors, such as (1) sustainability risks,
understood as any environmental, social, or governance event or condition that, if
it were to occur, could cause a material negative impact on the value of the
investment; (2) adverse sustainability impacts, such adverse impacts being under-
stood as any significant negative impact on the environment or society that could
occur as a result of investing in a given economic activity; and, finally, (3) sustainable
investment objectives.

1.3 The Process of Integrating ESG Criteria into Investments
in the Insurance Sector

More specifically, in the insurance sector, the process of integration of ESG/ESG
criteria has its antecedent in March 2018, when the Commission published its Action
Plan “Financing Sustainable Growth,”16 establishing an ambitious and comprehen-
sive strategy related to sustainable finance and among whose set objectives stands
out that of redirecting capital flows toward sustainable investments in order to
achieve sustainable and inclusive growth. Immediately afterward, in May of the
same year, the integration process began when the importance and need for insur-
ance and reinsurance companies to take sustainability factors into account as part of
their obligations to investors was documented.17 This justified the mandate for
insurance and reinsurance undertakings to assess not only all relevant financial
risks on an ongoing basis but also all relevant sustainability risks, as referred to in
Regulation (EU) 2019/2088 of the European Parliament and of the Council,18 that, if
occurring, could have an actual or potential material adverse effect on the value of an
investment or liability.

The incorporation of ESG/ESG criteria into investments in the insurance sector
has occurred in two dimensions.

16COM (2018) 97 final.
17Commission Staff Working Document Impact Assessment, Accompanying the document Pro-
posal for a Regulation of the European Parliament and of the Council on the establishment of a
framework to facilitate sustainable investment and Proposal for a Regulation of the European
Parliament and of the Council on disclosures relating to sustainable investments and sustainability
risks and amending Directive (EU) 2016/2341 and Proposal for a Regulation of the European
Parliament and of the Council amending Regulation (EU) 2016/1011 on low carbon benchmarks
and positive carbon impact benchmarks (SWD (2018) 264 final).
18Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019
on sustainability disclosures in the financial services sector (OJ L 317, 9.12.2019, p. 1).
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1.3.1 In the Area of Transparency and Disclosure to End Investors
of Insurance-Based Investment Products

In a first dimension, and in line with the objectives of the European Union promoting
sustainable and competitive growth, on the occasion of the entry into force of the
aforementioned Regulation (EU) 2019/2088 on March 10, 2021, insurance entities
offering insurance-based investment products—as financial market participants—
must integrate sustainability risks into their investment or advisory decision-making
processes and comply with the duty to disclose information regarding how they
assume and internalize ESG criteria in their organizational structure and business
model.19

Regulation (EU) 2019/2088 of the European Parliament and of the Council of
27 November 2019 (also known as the Disclosure Regulation) is intended to serve as
a reinforcement to the initial protection of end investors in financial products20 and
also for insurance-based investment products, such as the policyholders of unit-
linked insurance contracts, insofar as it allows prior information on investment
policy and informed decision-making redirected to nonfinancial objectives, thereby
contributing to the better functioning of the system.21

The necessary EU harmonization of the duty to disclose information on the
integration of sustainability risks to end investors was operationalized and
implemented by Regulation (EU) 2020/852 of the European Parliament and of the
Council of 18 June 2020 on establishing a framework to facilitate sustainable
investments and amending Regulation (EU) 2019/2088, also known as the Sustain-
able Investment Regulation (RIS). The RIS complements the transparency rules on
precontractual disclosure and periodic reporting under Regulation (EU) 2019/2088
and sets out the general framework for determining whether an economic activity

19At this stage and until August 2, 2022, however, the regulation of ESG criteria in the insurance
sector was still at an incipient stage as it had no impact on the capital charges of Directive 2009/138/
EC of the European Parliament and of the Council of November 25, 2009 on life insurance, access
to and pursuit of the business of insurance and reinsurance (hereinafter Solvency II), although
insurance companies were not oblivious to the growing social demand for specific and more
demanding parameters of diligence and good practices in the sector, precisely because of their
greater reputational value and regulatory compliance. See García Giménez y González-Palenzuela
(2021) Nueva normativa de divulgación de información relativa a la sostenibilidad en el sector de
los servicios financieros. In: López Jiménez JM, Zamarriego A (eds) La sostenibilidad y el nuevo
marco institucional y regulatorio de las finanzas sostenibles. Thomson Reuters Aranzadi, Pamplona,
p 950.
20In this regard, see Recital 4.
21Indeed, its regime focuses on those disclosure duties to end investors that have not yet been
harmonized because they refer to the sustainability of investments and, therefore, relate to (1) the
inclusion in investments of sustainability risks, understood as any environmental, social, or
governance event or condition that, if it were to occur, could have a material adverse impact on
the value of the investment; (2) the analysis of adverse sustainability impacts, understood as any
significant negative impact on the environment or society that could occur as a result of investing in
a particular economic activity; and (3) sustainable investment objectives or the promotion of
environmental or social characteristics.
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can be considered environmentally sustainable for the purpose of setting the degree
of environmental sustainability of an investment.

1.3.2 In Terms of Governance Obligations for Insurers

In a second dimension affecting governance, there is both a consolidation of
ESG/ESG criteria in the different procedures, businesses, and governance within
the insurance sector and an integration of sustainability risks in the underwriting and
reservation of policies, in asset and liability management, in risk management
policies and procedures associated with investment portfolios, in the calculation of
technical provisions of the actuarial function, and, finally, also in remuneration
policy systems.

In the first phase, while insurance entities were called, under the prudent person
principle, to invest only in assets whose risks they were able to identify, measure,
monitor, manage, control, and duly report,22 it became urgent to materialize the
obligation to effectively manage climate and environmental risks by insurance and
reinsurance companies, taking into account the sustainability risks and reflecting the
sustainability preferences of their clients in their investment process. Therefore, the
European Commission adopted Delegated Regulation (EU) 2021/1256 of 21 April
2021 amending Delegated Regulation (EU) 2015/35 as regards the integration of
sustainability risks in the governance of insurance and reinsurance undertakings23 in
order to ensure that the system of governance of insurance and reinsurance under-
takings and the assessment of their overall solvency needs, which should reflect
sustainability risks, are correctly observed and applied. It specifically provides that
insurance undertakings that disclose principal adverse impacts in sustainability
factors in accordance with the aforementioned Regulation (EU) 2019/2018 shall
also adapt their processes, systems, and internal controls with respect to such
disclosure.

The second phase started in August 2021, when the European Union
began the process that has culminated in the adaptation of the Markets in
Financial Instruments Directive II (MiFID II),24 Insurance Distribution Directive

22Commission Delegated Regulation (EU) 2015/35 of 10 October 2014 supplementing Directive
2009/138/EC of the European Parliament and of the Council on the taking-up and pursuit of the
business of insurance and reinsurance (Solvency II) (OJ L 12, 17.1.2015, p. 1) did not explicitly
refer to sustainability risks.
23Commission Delegated Regulation (EU) 2015/35 of 10 October 2014 supplementing Directive
2009/138/EC of the European Parliament and of the Council on the taking-up and pursuit of the
business of Insurance and Reinsurance (Solvency II) (OJ L 12, 17.1.2015, p. 1).
24Commission Delegated Regulation (EU) 2021/1253 of 21 April 2021 amending Delegated
Regulation (EU) 2017/565 as regards the integration of sustainability factors, risks and preferences
into certain organizational requirements and operating conditions of investment firms and Com-
mission Delegated Directive (EU) 2021/269, of 21 April 2021 amending Delegated Directive
(EU) 2017/593 as regards the integration of sustainability factors into product governance obliga-
tions. See Martínez MT, Sánchez Calero Guilarte J (eds) (2019) Nuevas tendencias de Derecho
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(IDD),25 Solvency II,26 Undertakings for Collective Investment in Transferable
Securities (UCTIS),27 and Alternative Investment Fund Managers Directive
(AIFMD),28 which require financial institutions to integrate, respectively, environ-
mental, social, and governance factors (ESG factors) and sustainability risks in their
internal procedures, in investment management, and, where appropriate, in the
assessment of the suitability of customers.

In the insurance sector, however, the incorporation of the new sustainability
obligations into Solvency II took place, as of August 2, 2022, through Commission
Delegated Regulation (EU) 2021/1257 of April 21, 2021, which amends the Insur-
ance Distribution Directive (IDD).29 Such duties are aimed at imposing the

Europeo y del Derecho español en las sociedades cotizadas, vol 7. Servicio de Publicaciones
Facultad de Derecho. Colección “Actas y Homenajes”. The autor explores recent developments
in European and Spanish law concerning publicly traded companies and highlights new regulatory
trends, including the evolving role of corporate governance, shareholder rights, and the integration
of sustainability factors into corporate practices. The book also examines the impact of EU
regulations on Spanish corporate law, focusing on how these legal changes influence market
practices and corporate behavior, particularly regarding transparency, accountability, and investor
protection.
25Commission Delegated Regulation (EU) 2021/1257 of 21 April 2021 amending Delegated
Regulations (EU) 2017/2358 and (EU) 2017/2359 as regards the integration of sustainability
factors, risks and preferences in the product control and governance requirements applicable to
insurance undertakings and insurance distributors, and in the conduct of business and investment
advice rules relating to insurance-based investment products.
26Commission Delegated Regulation (EU) 2021/1256 of 21 April 2021 amending Delegated
Regulation (EU) 2015/35 as regards the integration of sustainability risks in the governance of
insurance and reinsurance undertakings.
27Commission Delegated Directive (EU) 2021/1270 of 21 April 2021 amending Directive 2010/43/
EU as regards sustainability risks and sustainability factors to be taken into account in relation to
undertakings for collective investment in transferable securities (UCITS).
28Commission Delegated Regulation (EU) 2021/1255 of 21 April 2021 amending Delegated
Regulation (EU) No. 231/2013 as regards sustainability risks and sustainability factors to be
taken into account by alternative investment fund managers.
29Specifically, Commission Delegated Regulation (EU) 2021/1257 of 21 April 2021 amends
Delegated Regulations (EU) 2017/2358 and (EU) 2017/2359 as regards the integration of sustain-
ability factors, risks and preferences into the product control and governance requirements appli-
cable to insurance undertakings and insurance distributors, and into the conduct of business and
investment advice rules relating to insurance-based investment products. According to these rules,
“sustainability preference” means a customer’s decision as to whether and to what extent the
recommendation made by the entity should include IBIP with any of the following characteristics:
(a) that a minimum proportion is invested in sustainable activities according to the Taxonomy
Regulation, (b) that a minimum proportion is invested in sustainable activities according to the
Disclosure Regulation, or (c) that it takes into account the principal adverse sustainability impacts
(PIAS) according to the qualitative and quantitative elements to be selected by the cus-
tomer. See Muñoz Pérez AF (2019) Los mercados de capitales y el impulso de las finanzas
sostenibles. Revista de Derecho del Mercado de Valores 25, digital edition. The author highlights
how the integration of environmental, social, and governance (ESG) factors is reshaping investment
decisions and regulatory frameworks. The author emphasizes the importance of legislation and
incentives in facilitating the transition to a sustainable economy, promoting transparency and
corporate accountability, especially for publicly listed companies.
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following obligations on insurance companies and insurance distributors. Firstly, it
imposes the duty to consider the “sustainability preferences” of customers in product
governance procedures. In this regard, the European Insurance and Occupational
Pensions Authority (EIOPA) published the final version of the guidelines on the
integration of sustainability in the assessment of suitability under the Insurance
Distribution Directive (IDD). These recommendations provide guidance to interme-
diaries and insurance companies when offering and/or advising in relation to
insurance-based investment products (IBIPs) on how to consider the sustainability
preferences of clients.30 Secondly, it establishes the obligation to integrate sustain-
ability risks into underwriting and reserving policies, asset and liability management,
risk management policies and procedures associated with investment portfolios, the
calculation of technical provisions of the actuarial function, and remuneration policy
systems. Finally, the principle of prudence establishes the obligation to incorporate
in the company’s strategy and investment decisions the possible long-term effects as
well as to take into account and reflect individual sustainability risks and preferences
in the product approval process.31

30These guidelines establish the following orientations on prior actions: (1) the duty to explain to
the customer in a clear and nontechnical way the concept of “sustainability preferences” and the
different types of products within this definition. (2) It allows the use of the wording of the margin
notes of the standardized models of precontractual and periodic information of the Delegated
Regulation 2022/1288, which implements the SFDRRegulation (SFDRRegulation). (3) Institutions
may use these explanations as an introduction to questions about the client’s sustainability prefer-
ences. However, more detailed information should be provided at the client’s request.

It also establishes the approach of asking the client about their sustainability preferences. Thus,
(a) regarding the sequence of questions, a decision tree is introduced, whereby the following is
clarified: (1) if the client has sustainability preferences, it will first ask whether he/she is interested in
sustainable investments, principal adverse sustainability events (PIAS), or a combination of them;
(2) if he/she opts to have sustainable investments, the client will be asked if he/she wants them to be
aligned with taxonomy as a second step; and (3) finally, it maintains the obligation to ask both for
the minimum proportion of sustainable investment, according to the Taxonomy and Disclosure
Regulations and the specific indicators, by PIAS families, if he/she has preferred this approach.
(b) As of January 1, 2023, entities are required to report and inquire about the two key performance
indicators (KPIs) used to calculate the proportion of environmentally sustainable investment under
the taxonomy.
31Similar novelties have been introduced in terms of ESG/ESG requirements in the UCITs and
AIFMD collective investment regulations. In CII management companies, sustainability risks will
be taken into account (1) in the identification and management of conflicts of interest, (2) in risk
management procedures and other internal control systems, and, finally, (3) in investment due
diligence processes. In the case of alternative funds, (1) direct responsibility is imposed on senior
management for the integration of sustainability risks in the entity and in investment management,
and (2) resources with the necessary expertise in sustainability factors and risks are required.
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2 The Precontractual Disclosure Legal Framework
Relating to the Sustainability of Insurance-Based
Investment Products

2.1 General Aspects of EU Regulation 2019/2088
on Transparency Related to Sustainable Investments
and Sustainability Risks

2.1.1 Scope and Objectives

In terms of disclosure of information related to ESG/ESG criteria, it is EU Regula-
tion 2019/2088 or the Disclosure Regulation, which amends Directive (EU) 2016/
234132 and is directly applicable, on a general basis, from March 10, 2021,33 that
establishes the harmonized transparency legal framework regarding how financial
market participants and financial advisors are to integrate sustainability risks and
adverse sustainability impact analysis into their investment decisions and investment
or insurance advice (Article 1).

On the other hand, it also aims to shape the mandatory sustainability information,
i.e. sustainability factors, understood as all information related to environmental and
social issues, personnel matters, human rights, and the fight against corruption and
bribery (Article 2.24). Thus, both insurers and distributors of insurance-based
investment products, in their capacity as financial market participants and/or finan-
cial advisors, are required not only to continuously assess the financial risks associ-
ated with their investments but also to provide an analysis of all “sustainability risks”
that have negative effects on the financial performance of their investments and/or,
where appropriate, to advise in this regard, meaning concerning “any environmental,
social or governance event or condition that, if it occurs, could have an actual or
potential material adverse effect on the value of the investment” (Article 2.22).34

2.1.2 Objective Scope of Application

2.1.2.1 A First Approach to Sustainable and Responsible Investment

The trend toward socially responsible investment selection has its origins in Anglo-
Saxon countries, where the notion of socially responsible investment (SRI) arises to
refer, in general terms, to that which incorporates ethical, social, or environmental

32Directive (EU) 2016/2341 of the European Parliament and of the Council of 14 December 2016
on the activities and supervision of institutions for occupational retirement provision.
33See Sect. 2.1.4.
34On climate-related financial risks, see Campiglio et al. (2018).
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considerations, beyond strictly financial ones, in investment decision-making35 and,
therefore, in the study, analysis, and selection of securities in an investment portfo-
lio.36 It is common to include aspects other than social, environmental, and ethical
ones, such as issues related to corporate governance.37

Thus, in general terms, it should be noted that the concept of socially responsible
investment (sustainable, ethical, social investment) is a nonunivocal notion that, by
combining the fundamental financial analysis associated with an investment (prof-
itability risk) with extrafinancial analysis (ESG criteria),38 takes into consideration
the function of the nature and objectives of the economic activities of the target
company.39 In the analysis of all SRIs, a fourth criterion (commitment) is added to
the traditional three investment criteria (liquidity, profitability, and risk), which
requires the measurement of the social and environmental impact of the company
in which the investors finally place their savings. However, the difficulty of this
analysis lies precisely in homogenizing the measurement criteria that allow an
investment to be coined as socially responsible.

Community regulations have been shaping a notion that, derived from that of
socially responsible investment, has been specified in order to delimit its scope of
application and, therefore, its efficiency.

2.1.2.2 The Broad Concept of Sustainable Investments in EU Regulation
2019/2088

2.1.2.2.1 Requirements

EU Regulation 2019/2088 establishes a broad concept of “sustainable investments”
for the purposes of the transparency legal framework it institutes to cover various
sustainable development goals or objectives,40 namely:

35See Asociación Española de Contabilidad y Administración de Empresas (AECA, 2004). “Marco
Conceptual de la Responsabilidad Social Corporativa. Madrid”. This document outlines guidelines
for corporate social responsibility (CSR), emphasizing transparent management practices and a
balanced focus on economic, social, and environmental aspects. It has been referenced in multiple
contexts related to CSR and corporate governance studies.
36See, SPAINSIF (2018) “La inversión sostenible y responsable en España”; EUROSIF (2018b)
“European SRI Study 2018,”; Global Sustainable Investment Alliance (GSIA, 2018), Global
Sustainable Investment Review,, US SIF Foundation. (2019). Moving Forward with Sustainable
Investing: A Roadmap for Asset Owners. Washington, D.C.: US SIF Foundation.
37Eurosif (2006) European SRI Study 2006.
38On the impact of ESG criteria on corporate governance, see Landi and Sciarelli (2019).
39SRI strategies focus on investing in companies listed on the various stock markets because their
financial performance is easy to measure and monitor. However, alongside investment in these
markets, additional forms of SRI have been developed in recent years, such as impact investing,
which measures the return on investment also in social terms, or green bonds—funds issued by
banks to finance sustainable projects (see Fontrodona et al. (2020), p. 6; Calvo Vergez (2021)).
40On the necessary determination of the concept of “sustainable investment” and, in particular, on
the scope of a harmonized model of financial reporting on sustainability, see Tapia Sánchez
(2020). See also, Alonso A, Gonzalez CI (2021) Los productos financieros sostenibles desde el
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1. On the one hand, those “investments in an economic activity that contribute to an
environmental objective” (Article 2, paragraph 17)41 and

2. On the other hand, “investments in an economic activity that contribute to a social
objective” and, in particular, any investment that contributes to the fight against
inequality; any investment that strengthens social cohesion, social integration,
and labor relations; or any investment in human capital or in economically or
socially disadvantaged communities (Article 2, paragraph 17)42

The concept of sustainable investment in the Regulation is therefore outlined on
the basis of the concurrence of the following requirements:

1. The investment must be directed to a specific or determined economic activity
and not to the company, which may carry out various economic activities.

2. There is a necessary linkage or commitment of the economic activity to an
environmental and/or social objective.

3. The economic activity does not cause any significant harm to any of the envi-
ronmental or social objectives set forth in the Regulation.

4. Good governance practices are monitored by the beneficiary companies.

In conclusion, an investment is sustainable for the purposes of Regulation
(EU) 2019/2088 provided that while complying with the other above requirements,
it does not significantly harm any of the environmental or social objectives set out in
that Regulation. In this regard, Article 2a thereof, introduced by Regulation
(EU) 2020/852 of the European Parliament and of the Council of 18 June 2020
(RIS), establishes the principle of not causing significant harm as well as mandates
the European Supervisory Authorities (ESAs) to establish regulatory technical
standards “specifying in detail the content and presentation of the information in
relation to the ‘no significant harm’ principle referred to in Article 2(17) of this
Regulation, consistent with the content, methodologies and presentation in respect of
the sustainability indicators in relation to adverse events referred to in Article
4(6) and (7) of this Regulation.”

punto de vista de los supervisores y reguladores bancarios. In: López Jiménez JM, Zamarriego A
(eds) La sostenibilidad y el nuevo marco institucional y regulatorio de las finanzas sostenibles.
Thomson Reuters Aranzadi, Pamplona.
41This environmental target will be measured “on the basis of several key efficiency indicators such
as ‘‘resource efficiency’’ relating to energy use, renewable energy, consumption of raw materials,
water and land, waste production and greenhouse gas emissions, and impact on biodiversity and the
circular economy.”
42Provided that the investments do not significantly harm any of these objectives and that the
beneficiary companies follow good governance practices, in particular with regard to sound
management structures, employee relations, and the remuneration of relevant personnel and tax
compliance.
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2.1.2.2.2 Concretization of the Principle of Not Causing Significant Harm

A sustainable investment may not be directed toward activities that may cause
significant harm, in accordance with Article 2(17) of Regulation (EU) 2019/2088.

Article 17.1 of the RIS Regulation specifies that an economic activity shall be
considered to cause significant damage to any of the environmental objectives when,
taking into consideration the life cycle of the products and services provided by the
economic activity in question, including the goods and assets on which it relies, the
following circumstances are present:

1. Climate change mitigation: when the activity results in significant greenhouse gas
emissions43

2. Climate change adaptation: when the activity causes an increase in the adverse
effects of current and projected future climate conditions on itself or on people,
nature, or assets.44

3. Sustainable use and protection of water and marine resources:45 when the activity
is detrimental to the good ecological status or potential of water bodies, including
surface and groundwater, or to the good ecological status of marine waters

4. Circular economy: (1) when it generates significant inefficiencies in the use of
materials or in the direct or indirect use of natural resources, such as
nonrenewable energy sources, raw materials, or water or soil in one or more
phases of the life cycle of the products, in particular in terms of durability and
possibilities for the repair, upgrade, reuse, or recycling of the products; (2) if it
results in a significant increase in the generation, incineration, or disposal of
waste, except for the incineration of nonrecyclable hazardous waste; or, finally,

43Economic activity that pursues the environmental objective of mitigating climate change must
make a substantial contribution to stabilizing greenhouse gas emissions by avoiding or reducing
them or by enhancing their absorption. Economic activity must be consistent with the long-term
temperature objective set out in the Paris Agreement. That environmental objective should be
interpreted in accordance with applicable Union law, including Directive 2009/31/EC of the
European Parliament and of the Council (see Recital 24 of Regulation (EU) 2020/852).
44An economic activity pursuing the environmental objective of adapting to climate change should
make a substantial contribution to reducing or preventing current or expected future adverse climate
impacts or the risks of such adverse impacts, whether on the activity itself, the people, nature, or
assets. That environmental objective should be interpreted in accordance with applicable Union law
and the Sendai Framework for Disaster Risk Reduction 2015–2030 (see Recital 25 of Regulation
(EU) 2020/852).
45The environmental objective of sustainable use and protection of water and marine resources is to
be interpreted in accordance with the applicable Union legislation, in particular, Regulation
(EU) No. 1380/2013 of the European Parliament and of the Council (9); Directives 2000/60/EC
(10), 2006/7/EC (11), 2006/118/EC (12), 2008/56/EC (13), and 2008/105/EC (14) of the European
Parliament and of the Council; Council Directives 91/271/EEC (15), 91/676/EEC (16), and 98/83/
EC (17); and Commission Decision (EU) 2017/848 (18), as well as with the Commission Commu-
nications of 18 July 2007, “Addressing the challenge of water scarcity and droughts in the European
Union”; of 14 November 2012, “A plan to safeguard Europe’s water resources”; and of 11 March
2019, “EU strategic approach to pharmaceuticals in the environment” (Recital 26 of Regulation
(EU) 2020/852).
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(3) if the long-term disposal of waste is likely to cause significant and long-term
damage to the environment46

5. Pollution prevention and control: when the activity results in a significant
increase in the emissions of pollutants to air, water, or soil, compared to the
situation before the start of the activity47

6. Protection and restoration of biodiversity and ecosystems: (1) if it is significantly
detrimental to good ecosystem condition and resilience or (2) if it is detrimental to
the conservation status of habitats and species, and in particular those of Union
interest.48

2.1.3 IBIPs as Supervised Financial Products

The disclosure legal framework provided for in Regulation (EU) 2019/2088 extends
to the so-called financial products listed in Article 2(12) thereof.

In particular, its application covers the marketing and/or distribution of a wide
range of products, including all so-called insurance-based investment products
(IBIPs). IBIPs are considered for the purposes of EU Regulation 2019/2088, both
insurance-based investment products, as defined in Article 4(2) of Regulation
(EU) No. 1286/2014 of the European Parliament and of the Council, and insurance
products, which are available to a professional investor and which offer a maturity

46An economic activity can contribute significantly and in various ways to the environmental
objective of transition to a circular economy (see Recital 28 of Regulation (EU) 2020/852).
47The environmental objectives of pollution prevention and control should be interpreted in
accordance with applicable Union legislation, in particular Directives 2000/60/EC, 2004/35/EC
(35), 2004/107/EC (36), 2006/118/EC, 2008/50/EC (37), 2008/105/EC, 2010/75/EU, (EU) 2016/
802 (38), and (EU) 2016/2284 (39) of the European Parliament and of the Council (Recital 29 of
Regulation (EU) 2020/852).
48The environmental objectives of the protection and restoration of biodiversity and ecosystems are
to be interpreted in accordance with applicable Union legislation, in particular, Regulations
(EU) No. 995/2010 (40), (EU) No. 511/2014 (41), and (EU) No. 1143/2014 (42) of the European
Parliament and of the Council; Directive 2009/147/EC of the European Parliament and of the
Council (43); Council Regulation (EC) No. 338/97 (44); and Council Directives 91/676/EEC and
92/43/EEC (45), as well as with the Commission Communications of 21 May 2003, “Forest Law
Enforcement, Governance and Trade”; of 3 May 2011, “EU Biodiversity Strategy to 2020: our life
insurance and natural capital”; of 6 May 2013, “Green Infrastructure: Enhancing Europe’s natural
capital”; of 26 February 2016, “EU Action Plan against wildlife trafficking”; and of 23 July 2019,
“Stepping up EU action to protect and restore the world’s forests” (Recital 30 of Regulation
(EU) 2020/852).

Economic activity can make a significant contribution to the environmental objective of
protecting and restoring biodiversity and ecosystems in a number of ways, including protecting,
conserving, or restoring biodiversity and ecosystems, and thus enhancing ecosystem services.
These services fall into four categories, namely, provisioning services, such as food and water
provisioning; regulating services, such as climate and disease control; enabling services, such as
nutrient cycling and oxygen production; and cultural services, such as those providing spiritual and
recreational benefits (Recital 31 of Regulation (EU) 2020/852).
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value or a surrender value exposed in whole or in part, directly or indirectly, to
market fluctuations.

The scope of the Disclosure Directive is concretely determined by the delimita-
tion that the IDD makes on the type of product, defined as one “offering a maturity or
redemption value that is wholly or partially, and directly or indirectly, exposed to
market fluctuations” (Article 2, paragraph 17), so that the following are excluded
from this consideration: (a) nonlife insurance products as listed in Annex I to
Directive 2009/138/EC (nonlife insurance classes); (b) life insurance contracts
where the benefits provided for in the contract are payable only in the event of
death or situations of invalidity caused by accident, illness, or disability; (c) pension
products that, under national law, are recognized as having the primary purpose of
providing the investor with an income in retirement and that entitle the investor to
certain benefits; (d) officially recognized occupational pension schemes falling
within the scope of Directive 2003/41/EC or Directive 2009/138/EC; and, finally,
(e) personal pension products for which national law requires a financial contribution
from the employer and where neither the employer nor the employee has any choice
of pension product or its provider.

2.1.4 Entry into Force

In general, Article 20.2 entered into force on March 10, 2021, although, by way of
exception, its application was brought forward to December 29, 2020, for (1) the
mandate of the ESA to prepare draft regulatory technical standards on the informa-
tion referred to in paragraphs 1–5 of Article 4 (Article 4, paragraphs 6); (2) Article
8, paragraph 3; (3) Article 9, paragraph 5; (4) Article 10, paragraph 2; (5) Article
11, paragraph 4; and (6) Article 13, paragraph 2. For its part, the application of
(1) the mandate to the ESA to develop draft technical standards for the regulation of
information in relation to the principle of not causing significant harm as provided in
Article 2a; (2) the corresponding mandate to the ESA to develop draft technical
standards for the regulation of the content and presentation of the information
referred to above and provided for in Article 8(4); (3) the mandate to the ESA to
develop draft technical standards for the regulation of the content and presentation of
information as set forth in Article 4a and provided for in Article 9(4); (4) the mandate
to the ESA to develop draft technical standards for the regulation of the content and
presentation of information under Article 8(5) and provided for in Article 9(5);
(5) Article 10(2); (6) Article 11(4); and (7) Article 13(2)–(4a) and provided for in
Article 9(6); and, finally, (8) the corresponding mandate to the ESA to develop draft
technical standards and the presentation of information on financial products under
Articles 5 and 6 of Regulation (EU) 2020/852, in accordance with points (c) and
(d) of Article 11.1 and set out in Article 11(5). Finally, the fulfillment of the mandate
of Article 4(7) of the ESAs to develop draft regulatory technical standards in
accordance with Articles 10–14 of Regulations (EU) No. 1093/2010, (EU) No.
1094/2010 and (EU) No. 1095/2010 was delayed -no later than December
30, 2021, on the content, methodologies and presentation of the information referred
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to in paragraphs 1–5 of this Article, regarding sustainability indicators in relation to
adverse impacts in the field of social and labor issues, respect for human rights, anti-
corruption and bribery.

Finally, and in accordance with Article 20.3, the application of the disclosure
obligations of financial market participants offering financial products of Article 6 of
Regulation (EU) 2020/852 provided for in Articles 8(2a) and 9(4a) was postponed to
the following dates: (1) no later than January 1, 2022, for the environmental targets
referred to in Article 9(a) and (b) of Regulation (EU) 2020/852 and (2) no later than
January 1, 2023, for the environmental targets referred to in Article 9(c)–(f) of
Regulation (EU) 2020/852. Article 11(1)–(3) shall apply from January 1, 2022.

2.2 The Specific Transparency Legal Framework
for Environmentally Sustainable Investments
and the Modification Brought About by EU Regulation
2020/852

2.2.1 Objectives

As an initiative under the European Green Deal,49 EU Regulation 2020/852 is the
culmination of the EU’s general intention in European regulation to create a
European green financial system that encourages confidence and thus the promotion
of sustainable investments, especially in green products, thereby avoiding “green
washing.”50 Its objective is twofold: on the one hand, to lay the foundations for a
unified Community system of activities to determine whether an economic activity is
sustainable from an environmental point of view, also for the purposes of any public
measures, standards, or labels,51 and, on the other, to strengthen transparency in the
operation of the financial system by increasing the nonfinancial disclosure obliga-
tions regulated in both Regulation (EU) 2019/2088 of the European Parliament and

49The European Green Pact was presented by the European Commission in 2019 as an instrument
to steer European growth toward “a climate-neutral circular and resource-use economy” and in the
“Action Plan: Financing Sustainable Growth.”
50Greenwashing refers to all practices whereby an unfair competitive advantage is gained by
marketing a financial product as environmentally friendly when, in fact, it does not meet basic
environmental requirements.
51The Taxonomy Regulation developed, for now, only some environmental aspects. On December
31, 2021, the Commission published a report describing the provisions necessary to extend the
taxonomy to economic activities that do not have a significant impact on environmental sustain-
ability and those that significantly harm it, as well as to social objectives. In this way, economic
activities could be classified into three categories: green activities, nongreen activities, and an
intermediate category of activities that neither contribute to nor harm the environment. In addition,
the crisis caused by the COVID pandemic has increased the perception of the importance of social
issues in the field of sustainability, so these issues will be reflected in the future development of the
taxonomy.
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of the Council of 27 November 2019 on sustainability disclosures in the financial
services sector (known as the “Disclosure Regulation”) and Directive 2013/34/EU of
the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of
undertakings.

The Regulation complements and amends certain provisions of Regulation
(EU) 2019/2088 laying down harmonized rules on the transparency that both
financial market participants and financial advisors must apply with respect to the
integration of sustainability risks in their investment decision-making or advisory
processes. In particular, it comes to amend some precepts of Regulation 2019/2088
to strengthen, in accordance with its provisions, the precontractual information
disclosure obligations and periodic reports.

The Taxonomy Regulation favors the redirection of financial resources toward
sustainable activities, contributing to the EU’s climate objectives. But it also
broadens the information received by European investors by intensifying the disclo-
sure obligations of companies subject to Directive 2014/95/EU of the European
Parliament and of the Council of 22 October 2014 amending Directive 2013/34/EU
as regards disclosure of non-financial information and diversity information by
certain large companies (Non-financial Reporting Directive or NFRD).52,53 Finally,
it also increases the transparency obligations of companies required to report
nonfinancial information under the NFRD. These are large public interest companies
with more than 500 employees. Public interest entities are those with securities
admitted to trading, credit institutions, insurance companies, and others identified by
Member States as being in the public interest.

2.2.2 Target Scope of Application: The Concept of Environmentally
Sustainable Investments for a Unified Classification System
of Regulation (EU) 2020/852

The definition of “sustainable investments” in Regulation (EU) 2019/2088 covers, in
addition to economic activities with social objectives, investments in those economic
activities that contribute to an environmental objective or “environmentally sustain-
able economic activities” within the meaning of Regulation (EU) 2020/852 of the
European Parliament and of the Council of 18 June 2020, known as the “Taxonomy
Regulation.” From its regulation, two directional paths can be glimpsed from the

52The main reason why the Regulation extends the environmental disclosure obligations is pre-
cisely the relevance and impact of environmental data in determining the sustainability of
investments.
53The Taxonomy Regulation foresees the obligation of offerors of certain financial products traded
on EU markets that are offered as sustainable to provide information on their sustainability in
accordance with the taxonomy. Furthermore, it is added that all other (conventional) products have
to include a disclaimer clarifying that the underlying investments do not take into account the EU
criteria on sustainable economic activities.
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concept of environmentally sustainable investments: on the one hand, the one that
points toward what has come to be called “financially sustainable ecology” or, in
other words, the need for the financial system “to adapt progressively to support the
sustainable functioning of the economy.”54 On the other hand, the notion of “sus-
tainable finance” is also conceptually redirected from ecology to the financial
system, insofar as the character of being “environmentally sustainable” requires
that the flows of savings toward productive investment be maintained in the long
term and not be harmful to the environment.55

Regulation (EU) 2020/852 of the European Parliament and of the Council of June
18, 2020, known as the “Taxonomy Regulation,” aims at adopting a unified classi-
fication system for “environmentally sustainable activities,” one of the measures set
by the Action Plan for Financing Sustainable Growth. This system of unified criteria
at the Community level makes it possible to determine the sustainability of economic
activity from an environmental point of view for the purpose of determining the
degree of environmental sustainability of investments in relation to public measures,
standards, and labels.

2.2.2.1 Requirements: Special Reference to Environmental Objectives

“Environmentally sustainable investments” are defined by the Regulation as invest-
ments that finance one or more economic activities that can, in turn, be considered
environmentally sustainable. To this end, an economic activity56 is considered to be
“environmentally sustainable” when it meets the following requirements:

1. Substantially contribute to one or more environmental objectives: the Regulation
indicates the six objectives to be pursued by the financed economic activity. The
objectives must be one or more of those set out in Article 9.57

2. Not to cause any significant detriment to objectives other than the above (Article
9), in accordance with Article 17.58

54See Recital (10) of the Taxonomy Regulations or RIS.
55On the bidirectional nature of the concept, see Tapia Hermida (2021), p. 9.
56The concept on which the system is founded is based on the investment in economic activities, so
that in order to determine whether or not it falls within the scope of application of the Community
regulations, it will be necessary to consider not the company, which can carry out various economic
activities, but the specific economic activity.
57Namely, (1) mitigation of climate change, (2) adaptation to climate change, (3) sustainable use
and protection of water and marine resources, (4) transition to a circular economy, (5) prevention
and control of pollution, and (6) protection and restoration of biodiversity and ecosystems. These
objectives are closely related, directly or indirectly, to the Sustainable Development Goals of the
2030 Agenda and to the climate neutrality and biodiversity protection objectives of the Green Pact.
58The Regulation attempts to give cohesion and efficiency to the sustainability objectives it submits
to a common purpose, thus preventing an economic activity from being harmful to the environment
despite its substantial contribution to a specific objective, which, together with the criterion of
minimum social guarantees, allows it to fulfill its integrating function for sustainability. Thus,
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3. Be carried out in compliance with the minimum social guarantees set out in
Article 18: in other words, the activity must be aligned with the OECDGuidelines
for Multinational Enterprises and the United Nations Guiding Principles on
Business and Human Rights, including the principles and rights set out in the
eight core conventions referred to in the International Labour Organization’s
Declaration on Fundamental Principles and Rights at Work and the International
Bill of Human Rights. These minimum guarantees are without prejudice to the
application of EU regulations where these are stricter in the areas of environment,
health and safety, and social sustainability.

4. Comply with the technical selection criteria, which determine in detail the
substantial contribution to an objective and with no significant detriment to the
other environmental objectives of an economic activity (Article 10(3), Article
11(3), Article 12(2), Article 13(2), Article 14(2), or Article 15(2)).

2.2.2.2 Technical Criteria

Given the difficulty in the qualification of the activity, Regulation (EU) 2020/852
warns of the need to establish a series of technical selection criteria based, as far as
possible, on the sustainability indicators of Regulation (EU) 2019/2088 (see Recital
20), which make it possible to determine whether an economic activity contributes
substantially to one or more objectives and does not cause significant harm to the
rest, so that an economic activity cannot be considered environmentally sustainable
if the damage it causes to the environment is greater than the benefits it brings (see
Recital 40).59,60 They also make it possible to determine when an economic activity
can substantially contribute to one or more environmental objectives by reducing the
negative impact of other economic activities.61

In the implementation of the mandate of Regulation (EU) 2020/852,62 the
Commission published on April 21 the technical screening criteria for defining

Article 17 of the Regulation establishes the criteria for considering that an economic activity causes
significant damage.
59The technical criteria allow the taxonomy to be a dynamic tool capable of adapting metrics and
thresholds to the scientific evidence of each moment (see Murillo García (2020).
60For a first analysis of the programmatic approach of the cost/benefit analysis method applied by
Regulation (EU) 2020/852, see Tapia Hermida (2020a).
61The relevance of the technical criteria is explained by their role in the applicability of the concept
and, therefore, of the Regulation. Indeed, the Regulation itself recognizes their role, considering that
to ensure the reliability, consistency, and comparability of sustainability-related disclosures in the
financial service sector, the disclosure of information related to the 2020 Regulation should use
existing sustainability indicators as far as possible, as proposed by the European Parliament in its
resolution of 29 May 2018 on sustainable finance (OJ C 76, 9.3.2020, p. 23).
62To this end, the Regulation entrusts the Commission with determining, by means of delegated
acts, the technical criteria for selecting sustainable economic activities for each objective and each
relevant environmental sector, in accordance with Article 19 of the Regulation, which must also be
updated periodically (Articles 10.3, 11.3, 12.2, 13.2, 14.2, and 15.2).
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activities that make a substantial contribution to climate change mitigation and
adaptation, i.e. the first two of the six environmental objectives of the EU taxon-
omy.63 The EU Taxonomy Regulation requires investors and companies to use these
criteria for disclosure, which also makes it possible to provide reliable guidance for
investment decisions. For the other environmental objectives, the Regulation itself
foresaw that delegated acts should be established by December 31, 2021, at the
latest, with a view to their entry into force as of January 1, 2023 (Articles 12–15).

The Commission finally adopted on December 9, 2021, the Commission Dele-
gated Regulation (EU) 2021/2139 of June 4, 2021, supplementing Regulation
(EU) 2020/852 of the European Parliament and of the Council64 and establishing
the technical selection criteria for determining the conditions under which an
economic activity is deemed to make a substantial contribution to climate change
mitigation or adaptation, and for determining whether that economic activity does
not cause significant harm to any of the other environmental objectives. The
aforementioned Delegated Regulation establishes two types of technical selection
criteria to determine the conditions under which an economic activity is considered
to contribute substantially to the achievement of (i) climate change mitigation
(Annex I) and (ii) climate change adaptation (Annex II). The same criteria will be
applicable to determine whether such activity causes significant harm to the other
environmental objectives (Article 9 RIS). Subsequently, Delegated Regulations
(EU) 2022/1214 and 2022/1288, implementing the Disclosure Regulation, amend
and adjust, respectively, as regards economic activities in certain energy sectors, the
content, and the presentation of information relating to the promotion of environ-
mental or social characteristics and sustainable investment objectives in
precontractual documents, on websites and in periodic reports.

2.2.2.3 Facilitating Activities

The Regulation also contemplates and regulates the possibility of activities that
directly enable other economic activities to make a substantial contribution to the
environmental objectives. These are so-called “facilitating activities,” which are
defined in Article 16 as activities that contribute substantially to one or more of
the environmental objectives established in Article 9 when they directly allow other
activities to make a substantial contribution to one or more of those objectives,
provided that such economic activity:

63Article 9 of the EU Taxonomy Regulation specifies the following six environmental objectives:
(a) climate change mitigation, (b) adaptation to climate change, (c) sustainable use and protection of
water and marine resources, (d) transition to a circular economy, (e) pollution prevention and
control, and (f) protection and restoration of biodiversity and ecosystems.
64Delegated Regulation (EU) 2021/2139 entered into force 20 days after its publication in the OJEU
and is applicable as of January 1, 2022 (Article 3).
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(a) Does not lead to the retention of assets that undermine long-term environmental
objectives, taking into account the economic life of such assets; and

(b) Should have a substantially positive environmental effect, taking into account
the life cycle.

This concept includes certain activities or technologies that play an essential role
in improving the environmental performance of others.

In contrast to Regulation (EU) 2019/2088, it is not sufficient that the economic
activity does not significantly impair another objective, but a high level of sustain-
ability efficiency in the economic activity is required; hence, the contribution to the
marked objective of the economic activity must necessarily be substantial.

2.2.3 Insurance Companies as Obligated Parties to Disclose
the Sustainability of the ISPS

2.2.3.1 General Legal Framework

The harmonized transparency legal framework is generally required, according to
Article 1 of EU Regulation 2019/2088, from all “financial market participants” as
well as from “financial advisors” in relation to the integration of sustainability risks
and the analysis of adverse sustainability impacts in their processes and sustainabil-
ity disclosures for financial products. In particular, the insurance activity consisting
in the offering of insurance-based financial products presents some particularities
and specialties, which shall be subject to application in this matter.

2.2.3.1.1 Insurers Offering IBIPs as Participants in the Financial Markets

The category of “market participants” for the purposes of the transparency legal
framework related to sustainable investments is delimited by both EU Regulation
2019/2088 and EU Regulation 2020/852.

Thus, according to Article 2.1 of EU Regulation 2019/2088 are included under
the category of “market participants” a heterogeneous cast of market operators
offering financial products65 and covering the following: “(a) any insurance under-
taking offering insurance-based investment products (IBIPs); (b) any investment
services firm providing portfolio management services; (c) any occupational pension
fund (IORP); (d) any pension product originator: (e) any alternative investment fund
manager (AIFM); (f) any provider of pan-European individual pension products;
(g) any manager of qualifying venture capital funds registered in accordance with

65For the purposes of EU Regulation 2019/2088, any of the following are considered to be financial
products in accordance with Article 2, point 12, of the Regulation: (a) any portfolio managed in
accordance with point (6) of this article, (b) any alternative investment fund (AIF), (c) any IBIPs,
(d) any pension product, (e) any pension scheme, (f) any UCITS, or (g) any pan-European
individual pension product.
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Article 14 of Regulation (EU) No. 345/2013; (h) any manager of qualifying social
entrepreneurship funds registered in accordance with Article 15 of Regulation
(EU) No. 346/2013; (i) any management company of undertakings for collective
investment in transferable securities (UCITS management company); or (j) any
credit institution providing portfolio management services” (EU Regulation 2019/
2088).

For its part, Article 2.2 of EU Regulation 2020/852, while referring to the list of
participants enumerated by Article 2.1 of the aforementioned EU Regulation 2019/
2088 under such category, nevertheless extends its scope of application also to
pension product manufacturers “to which a Member State has decided to apply
this Regulation in accordance with Art. 16 of this Regulation.” In order to consider
them as market participants for the purposes of the aforementioned EU Regulation
2020/852, it refers to creators of pension products operating national social security
schemes regulated by Regulations (EC) No 883/2004 and (EC) No 987/2009
(Article 16 EU Regulation 2019/2088).66

2.2.3.1.2 Insurers and Insurance Intermediaries Advising on IBIPs and Their
Consideration as Financial Advisors

The general transparency legal framework extends to “financial advisors,” a category
that, according to EU Regulation 2019/2088, covers any of the following: (1) any
insurance intermediary providing insurance advice in respect of IBIPs, (2) any
insurance undertaking providing insurance advice in respect of IBIPs, (3) any credit
institution providing investment advice, (4) any investment service firm providing
investment advice, (5) any alternative investment fund manager providing invest-
ment advice in accordance with Article 6(4)(b)(i) of Directive 2011/61/EU, and,
finally, (6) any UCITS management company providing investment advice in
accordance with Article 6(3)(b)(i) of Directive 2009/65/EC.

In short, it must be concluded that under the condition of financial market
participants, there is a varied and heterogeneous list of financial product creators,
which includes, of course, insurance companies offering insurance-based investment
products (IBIPs) and also entities that concurrently perform activities corresponding
to financial market participants and financial advisors, when acting in their capacity
as financial product creators, and also provide portfolio management services.

On the other hand, the concept of financial advisor covers any intermediary when
providing investment or insurance advice, including the insurance intermediary (i.e.,
any insurance intermediary) and any insurance company providing insurance advice
with respect to such investment products. Its delimitation is decisive, insofar as the
Disclosure Regulation imposes on them the duty to disclose information on how

66In such cases, the creators of pension products referred to in Article 2(1)(d) of EU Regulation
2019/2088 shall include these creators of pension products operating national social security
schemes as well as the pension products referred to in Article 2(8) of EU Regulation 2019/2088.
In such a case, the definition of pension product in Article 2, point (8), of this Regulation shall be
understood to include the aforementioned pension products.
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they take into account sustainability risks in the selection process of the financial
product they present to end investors, regardless of their sustainability preferences.

To introduce further dissonance, the regulation itself subsequently exempts the
aforementioned insurance intermediaries from its provisions, although “Member
States may decide to apply this Regulation to insurance intermediaries providing
insurance advice in respect of IBIPs [. . .]” (Article 17 of the Disclosure
Regulation).67

2.2.3.2 Exemptions: Special Reference to Small IBIP Insurance
Intermediaries (with Less Than Three Employees)

The harmonized transparency rules on sustainable investment transparency under
EU Regulation 2019/2088 will not be required for “insurance intermediaries pro-
viding insurance advice in respect of IBIPs nor for investment firms providing
investment advice and which are undertakings, regardless of their legal form,
including natural persons and self-employed persons, provided that they have
fewer than three employees” (Article 17.1).

However, Member States may decide to apply this Regulation to insurance
intermediaries providing insurance advice with regard IBIPs or to investment firms
providing “investment advice,” as defined in Article 17(1) (Article 17(2)), by
notifying both the Commission and the ESAs (Article 17(3)).

2.2.4 Entry into Force

Its general entry into force was July 12, 2020, 20 days after its publication in the
Official Journal of the European Union (OJEU).

However, the deadline for the entry into force of the precepts imposing on public
authorities the duty to use criteria to determine whether an activity is environmen-
tally sustainable in public measures, standards, and labels (Article 4) was postponed
to January 1, 2022.68 For the precepts reinforcing the nonfinancial reporting obliga-
tions (Articles 5–8), their entry into force was postponed to January 1, 2023.69 In
short, the information obligations imposed by EU Regulation 2020/853 have
applied, in general, from July 12, 2021, although the transparency obligations of
Articles 4, 5, 6, 7, and 8(1)–(3), with regard to the environmental objectives of
Article 9 (a) and (b), were applicable from January 1, 2022, while with regard to the

67See Sect. 2.2.3.2.
68According to Article 27.2(a), “(a) Articles 4, 5, 6, and 7, and Article 8(1), (2) and (3) shall apply:
(a) with respect to the environmental objectives listed in Article 9(a) and (b), as of January 1, 2022.”
69According to Article 27.2 (b), “(e)xcept for the environmental objectives listed in Article 9 (c) to
(f), as of January 1, 2023.”
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environmental objectives of Article 9 (c) and (f), they were applicable from January
1, 2023.

The obligations apply, for each environmental objective, 12 months after the
establishment by the Commission of the corresponding technical selection criteria.
The European Commission adopted, through Commission Delegated Regulation
(EU) 2021/2139 of June 4, 2021, the final text of the regulatory technical standards
(RTS) in order to comply with the mandate concerning the mitigation and adaptation
objectives, adopted on December 31, 2020, and applied as of January 1, 2022,
pursuant to—and further developing—Articles 10(4) and 11(5) of the Taxonomy
Regulation.70 For their part, the delegated acts relating to economic activities that
substantially contribute to the other four environmental objectives were adopted on
December 31, 2021, so that they could be applied as of January 1, 2023, in
accordance with paragraph 5 of Articles 12–15.

2.2.5 Technical Development Standards and Their Application
to Insurance Companies

The European Commission adopted the final version of the regulatory technical
standards (RTS), which implement the Disclosure Regulation. Specifically, Com-
mission Delegated Regulation (EU) 2022/1288 of 6 April,71 supplementing Regu-
lation (EU) 2019/2088, applicable from January 1, 2023, contains the regulatory
technical standards specifying the details in terms of the content and presentation to
be met by the information relating to the “no significant harm” principle and
specifying the content, methods, and presentation of information relating to sustain-
ability indicators and adverse sustainability impacts, as well as the content and
presentation of information relating to the promotion of environmental or social
features and sustainable investment objectives in precontractual documents, on
websites and in periodic reports.

For its part, and in compliance with Article 8 of the Taxonomy Regulation, which
requires companies subject to Article 19a or 29a of the NFRD to disclose the manner
and extent to which their activities are associated with environmentally sustainable
economic activities, the Commission Delegated Regulation (EU) 2021/2178 of July

70In the implementation of its mandate, the Commission adopted on December 9, 2021, Commis-
sion Delegated Regulation (EU) 2021/2139 of June 4, 2021, supplementing Regulation (EU) 2020/
852 of the European Parliament and of the Council and establishing the technical selection criteria
for determining the conditions under which an economic activity is deemed to contribute substan-
tially to climate change mitigation or adaptation, and for determining whether that economic
activity does not cause significant harm to any of the other environmental objectives.
71This Regulation is based on the draft regulatory technical standards submitted to the Commission
by the European Banking Authority, the European Insurance and Occupational Pensions Authority,
and the European Securities and Markets Authority.
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6, 2021,72 was published on December 10, 2021. The standard provides a list of
KPIs (key performance indicators) for financial and nonfinancial companies, as well
as the methodology for calculating them, and also includes reporting templates.

Article 6 sets forth the content and methodology to be followed by insurance
companies, as well as in its art. 7, in their condition as financial companies, to
include in the statement of nonfinancial information the degree of sustainability of
their activities. More specifically, it thus determines, by reference to Annexes IX–XI,
the content, methodology, and presentation of information to be disclosed by
insurance companies in publishing nonfinancial information on environmentally
sustainable activities. For financial companies, including insurance and reinsurance
companies, it specifies the obligation to include the qualitative key performance
indicators on which financial companies must disclose information and the method-
ology for their calculations.73

3 Transparency Obligations and Precontractual
Information on Financial Sustainability

The rules and transparency legal framework of Regulation (EU) 2019/2088 on
sustainable finance, as amended by EU Regulation 2020/852, oblige insurers as
financial market participants to be transparent and to inform the financial market and
their end investors, in particular, to what extent their investment decisions, naturally
based on the three fundamental criteria (profitability, risk, and liquidity), have taken
sustainability objectives—environmental and social—into consideration.

Specifically, the Regulation establishes a series of obligations that affect both the
internal organization of the vast majority of financial institutions, including

72Commission Delegated Regulation (EU) 2021/2178 of 6 July 2021 supplementing Regulation
(EU) 2020/852 of the European Parliament and of the Council by specifying the content and
presentation of the information to be disclosed by companies subject to Articles 19a or 29a of the
Directive. In particular, the implementing regulation ensures the uniform application of the disclo-
sure requirements set out in the aforementioned Article 8 of the Taxonomy Regulation.
73Specifically, this qualitative information that must accompany the KPIs is specified in Annex XI
of Commission Delegated Regulation (EU) 2021/2178, namely: “– contextual information to
support the quantitative indicators, including the scope of assets and activities covered by the
KPIs, information on data sources and limitations; – explanations of the nature and objectives of the
economic activities that conform to the taxonomy and of the evolution of the economic activities
that conform to the taxonomy over time, starting in the second year of application, and
distinguishing between business-related elements and methodological and data-related elements; –
description of compliance with Regulation (EU) 2020/852 in the financial company’s strategy,
product design processes and relationship with clients and counterparties; – for credit institutions
that are not required to disclose quantitative information on trading exposures, qualitative informa-
tion on the extent to which the trading portfolios comply with Regulation (EU) 2020/852, including
the overall composition, observed trends, objectives and policy; – additional or complementary
information on the strategies of the financial company and the weight of the financing of economic
activities that conform to the taxonomy in its total activity.”
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insurance companies that offer IBIPs, and the information that they must publish on
their website and include in the precontractual information of their products in
relation to (1) the integration of “risks and incidents,” understood as the impact
that such institutions may generate in their environment in terms of sustainability;
(2) financial products that promote environmental or social characteristics; and
(3) financial products aimed at sustainable investments.

This set of obligations derived from these transparency rules on financial sus-
tainability has been ordered on the basis of the following criteria:74

(a) Based on a subjective, internal, and organizational criterion, the legal framework
requires market participants and financial advisors to develop a policy of inte-
grating sustainability risks into their decision-making process, for which purpose
it establishes duties of transparency in relation to policies regarding sustainabil-
ity risks (Article 3) and the integration of sustainability risks (Article 6), with
particular emphasis on the duties of transparency in relation to adverse sustain-
ability impacts at the entity level (Article 4) as well as on remuneration policies
in relation to the integration of sustainability risks (Article 5).

(b) In accordance with an objective criterion, the Regulation establishes a set of
duties of transparency in the adverse sustainability impacts of financial products
(Article 7).

(c) There is also a formal or documentary criterion, which brings together certain
duties of transparency on the part of the website in relation to certain information
at the level of the entity (Articles 3, 4, and 5) and in relation to its financial
products and sustainable investments (Article 10). There is likewise
a precontractual duty of transparency in the promotion of environmental or
social characteristics (Article 8), on sustainable investments in precontractual
information (Article 9), in the promotion of environmental or social character-
istics and sustainable investments on websites (Article 10), and, finally, in the
promotion of environmental or social characteristics and sustainable investments
in periodic reports (Article 11).

Ultimately, Regulation (EU) 2019/2088 on sustainable finance provides that
insurers offering IBIPs as financial market participants must ensure that their
marketing communications do not contradict the information disclosed under the
Regulation (Article 13.1).

3.1 Depending on the Means or Instrument of Dissemination

The disclosure legal framework for sustainability-related information in the financial
service sector provided for in the Disclosure Regulation and EU Regulation 2020/

74See Tapia Hermida (2020b), p. 6.
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852 establishes a set of disclosure obligations affecting the content of the website,
the content of its precontractual information, and periodic reports.

The transparency obligations regarding financial sustainability will affect the
information contained in the website or the precontractual information, or, finally,
the periodic reports, each of them having a different content.

Therefore, the means or instrument of articulation or dissemination of the legal
framework is analyzed below.

3.1.1 Disclosure on the Website

The dissemination on the website of specific content is articulated as one of the most
prominent generic obligations of the transparency legal framework to the extent that
insurers, as soon as they market and/or give advice, or insurance intermediaries
advising on IBIPs shall endeavor, in accordance with Articles 3, 4, 5, and 10 of the
Disclosure Regulation, to ensure clarity and transparency in the information
published on their websites at the entity level and product level.

The main requirement for financial market participants and financial advisors is to
host and maintain concise information on their websites, which must be updated by
these entities. In addition, the legal framework foresees the obligation of the entities
to ensure that what is published in their advertising communications does not
contradict the information disclosed on their website in order to guarantee the
reliability of information (Article 13).

In conclusion, the transparency legal framework on sustainable investments
articulates a duty of disclosure through the website or web page of the entities
subject to it and, thus, the obligation to have a corporate website or web page as
an indispensable condition for compliance with the minimum content of the duty of
disclosure of information via the web, which is recognized as a generic obligation.
However, the consequences of noncompliance with this generic, instrumental, and
prior obligation are not contemplated and typified in the following cases: (1) when
the obliged entity does not have a corporate website or (2) when there is evidence of
the absence or deficiency of the information provided for in the Regulation to be
disclosed on the website.

3.1.1.1 About the Entity

At the entity level, an insurer offering IBIPs must publish the following information
on its website, in accordance with the Disclosure Regulation:

1. Its policy of integrating sustainability risks into the decision-making process
(Article 3)

2. A statement about its due diligence policies with respect to the principal adverse
impact (PAI) on sustainability factors, which shall include a statement in this
regard in the terms that have been developed by the Commission Delegated
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Regulation (EU) 2022/1288 of 6 April 2022, supplementing Regulation
(EU) 2019/2088 (Article 4 Disclosure Regulation)75 and

3. Information on the consistency of remuneration policies with the integration of
sustainability risks (Article 5)

3.1.1.2 On Financial Products

Regarding the IBIP financial products they promote, the insurers’ website shall
include the following information:

1. That IBIPs promoting environmental or social characteristics have a sustainable
investment objective (whether or not a benchmark has been designated) or have a
carbon emission reduction objective (Article 10),76 which includes the following:
(a) a description of the environmental or social characteristics of the sustainable
investment objective (Article 10.1) and (b) information regarding the methods
used for its measurement and monitoring (Article 10.1).

2. That other IBIPs that promote and/or target sustainable investments and a
benchmark have been designated (Article 9)—the citation shall be accompanied
by a description of the characteristics of the sustainable investment objective, as
well as the method for measuring the impact of the selected sustainable invest-
ments (Articles 10.1 and 9.1),77 in particular, (a) information on how the desig-
nated index meets that objective and (b) an explanation of why and how the
designated index differs from a general market index.

The disclosure of the IBIP on the website should provide additional data on the
investment strategy used by the insurer for the financial product in question,
including the policy for assessing the good governance of the beneficiary companies,
as well as the methods used to measure whether it meets environmental or social
characteristics or achieves sustainable investment objectives (Chapter IV of

75Article 4 of the Commission Delegated Regulation (EU) 2022/1288, implementing Article 4 of
the Disclosure Regulation, provides that the entities to which the Disclosure Regulation applies
shall “publish on their website, in a specific section entitled: ‘Statement regarding the main adverse
impacts of investment decisions on sustainability factors’, the information referred to in Article 4(1)
(a), (2), (3) and (4) of Regulation (EU) 2019/2088, and in Articles 4 to 10 of this Regulation. Such
information shall cover the period from 1 January to 31 December of the preceding year and shall be
published in the section ‘Sustainability disclosures’ referred to in Article 23 of this Regulation.”
76More specifically, it must be accompanied by (a) a description of the environmental or social
characteristics of the sustainable investment objective; (b) information on the methods used to
assess, measure, and monitor the environmental or social characteristics or the impact of the
sustainable investments selected for the financial product; (c) precontractual information on the
environmental or social characteristics and sustainable investments; and, finally, (d ) promotional
information on the environmental or social characteristics and sustainable investments in the
periodic reports.
77See Sects. 3.1.2, 3.2.2.1, and 3.2.2.2.
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Delegated Regulation (EU) 2022/1288 on “Publication of product-related informa-
tion on the website”).

3.1.2 Disclosure of Precontractual Information

3.1.2.1 About the Entity

The disclosure legal framework for sustainability-related information in the financial
service sector provided for in the Disclosure Regulation establishes a set of disclo-
sure obligations that affect not only the content of the website but also the content of
its precontractual information and periodic reports.

Indeed, the generic duty to include in the precontractual information specific
content at the entity level on how it integrates sustainability risks in investment
decisions and the results of the assessment of their impact on the profitability of
financial products derived from Regulation 2019/2088 (Sustainable Finance Disclo-
sure Regulation or SFDR) and its content is specified in Article 6.78 Its instrumental
nature is based precisely on the purpose it is called upon to fulfill, which is none
other than to reduce information asymmetries in principal-agent relationships
existing between financial market participants and financial advisors, on the one
hand, and potential end investors, on the other, with regard to the integration of
sustainability risks, the analysis of adverse sustainability impacts, the promotion of
environmental or social features, as well as sustainable investment, hence imposing
on them the obligation to disclose precontractual and ongoing information to end
investors when acting as agents for such end investors.

However, as regards insurance undertakings, in particular, the disclosure of this
precontractual information shall take the form of the information referred to in
Article 185(2) of Directive 2009/138/EEC (Solvency II)79 or, where applicable, in
accordance with Article 29(1) of Directive (EU) 2016/97.

As regards their specific content, their scope is discussed together in the
corresponding section.80

78See Sect. 3.2.1.
79The information required by the aforementioned Article 185, paragraph 2, of the Solvency II
Directive for life insurance undertakings comprises (a) the name or business name and its legal
form; (b) the Member State in which the head office is established and, where appropriate, the
branch with which the contract is to be concluded; (c) the registered office and, where appropriate,
the address of the branch with which the contract is to be concluded; and, finally, (d) a specific
reference to the report on the solvency and financial condition in accordance with Article
51, enabling the policyholder to have easy access to this information.
80See Sect. 3.2.1.1.
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3.1.2.2 On Financial Products

Also, like the previous one, it is an obligation of generic content and instrumental
nature, whose specific substantive content in relation to financial products is
established by Regulation 2019/2088 (Disclosure Regulation or SFDR) and speci-
fied in Articles 7, 8, and 9.2–9.3, and its scope is analyzed jointly by product in the
corresponding section.81

To ensure the comparability and comprehensibility of environmental or social
features, insurers marketing IBIPs that promote such features shall confirm the
information on such promotion in the annexes to the documents or information
referred to in Article 6, paragraph 3, and Article 11, paragraph 2, of the Disclosure
Regulation. They must also clarify, by means of a declaration, that such products do
not have a sustainable investment objective. For the same purpose and to ensure a
level playing field with financial products targeting sustainable investments,
precontractual, periodic, and website information on products promoting environ-
mental or social features must also mention the proportion of sustainable invest-
ments (Chapter III of the Delegated Regulation (EU) 2022/1288).

3.1.3 Regular Disclosure of Sustainable Products

The disclosure legal framework for sustainability-related information in the financial
service sector under the Disclosure Regulation includes a set of disclosure obliga-
tions that affect the content of periodic reports.

The Disclosure Regulation (SFDR) typifies as a generic obligation the inclusion
in the periodic reports of information related to the promotion of environmental or
social characteristics and sustainable investments. The obligation to submit periodic
reports with a specific minimum content is thus configured as an obligation of an
instrumental nature.

Article 11 contains the specific information to be included in the periodic reports
according to the type of financial product:

(a) Thus, for financial products, including IBIPs that promote, among others,
environmental or social features, or a combination thereof, provided that the
companies in which the investment is made observe good governance practices
(Article 8.1), the periodic reports must contain a description of the degree to
which the environmental or social features have been complied with. In this
regard, Annex IV of the Delegated Regulation (EU) 2022/1288 sets out the
template for the periodic reporting template for these financial products.

(b) In relation to both IBIPs aiming at sustainable investments (Articles 9.1 and 9.2),
and those aiming at reducing carbon emissions (Article 9.3), the periodic reports
shall include express reference to: (1) the overall sustainability impact of the

81See Sect. 3.2.2.
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financial product using relevant sustainability indicators; or (2) where a bench-
mark index has been designated, a comparison of the overall sustainability
impact of the financial product based on the designated index and a general
market index using sustainability indicators. The Delegated Regulation
(EU) 2022/1288 establishes in this regard in its Annex V the model template
for periodic reporting of these financial products.

(c) Both for IBIPs investing in an economic activity contributing to an environmen-
tal objective, and subject to Article 5 of Regulation (EU) 2020/852 and for those
promoting environmental features, subject to Article 6 of Regulation (EU) 2020/
852, the information to be collected refers to the information required in partic-
ular in such Articles, namely: (1) information on the environmental objective
(s) set out in Article 9 of this Regulation to which the investment underlying the
financial product contributes, and (2) a description of how and to what extent the
investments underlying the financial product are allocated to economic activities
that qualify as environmentally sustainable pursuant to Article 3 of this
Regulation.

(d) Finally, for those IBIPs not subject to Article 8(1) or Article 9(1), (2) or (3) of
Regulation (EU) 2019/2088, the information to be included in the periodic report
in accordance with the provisions of the sectoral legislation referred to in Article
6(3) and Article 11(2) of that Regulation shall be accompanied by the following
statement: “The investments underlying this financial product do not take into
account the EU criteria for environmentally sustainable economic activities”.
(Article 7 Regulation (EU) 2020/8952).

The content of this obligation has been further developed by Delegated Regula-
tion (EU) 2022/128882 requiring financial market participants to disclose a minimum
set of quantitative and qualitative, standardized, and comparable indicators demon-
strating how each financial product complies with the environmental or social
characteristics it promotes or the sustainable investment objective it seeks to
achieve.83 Thus, with regard to the publication related to the product in periodic
reports, the aforementioned Delegated Regulation dedicates Section 1 of its
Chapter V (Articles 50–57) to establishing the indicators related to the promotion
of environmental or social characteristics, while it reserves Section 2 of the same

82Delegated Regulation (EU) 2022/1288 complements the Disclosure Regulation by implementing
its mandate to the European supervisory authorities to develop draft regulatory technical standards
to specify in detail their content and presentation (Articles 11.4 and 11.5), which it is, in principle, is
required as of January 1, 2022, although the ESAs have requested the Commission to adopt a
different implementation date to clarify that the first periodic report should be published in 2023 for
the 2022 financial year.
83Such indicators should be relevant to the design and investment strategy of the financial product
as described in its precontractual information. In particular, to ensure consistency between
precontractual information disclosures and periodic information disclosures, financial market
participants should communicate in their periodic disclosures the specific sustainability indicators
referred to in the precontractual information and that are used to measure how environmental or
social features are met or how the sustainable investment objective is achieved.
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Chapter V to products with a sustainable investment objective (Articles 58–63) and,
finally, develops in its Section 4 the publication of periodic information on financial
products with investment options for the investor or several of those investment
options that qualify the financial product as one that promotes environmental or
social characteristics (Articles 65–67).

3.1.4 Review of Disclosed Information

Regulation (EU) 2019/2088 closes the transparency legal framework on financial
sustainability by incorporating in Article 12 the obligation of financial market
participants to ensure that they keep published information up to date in accordance
with the transparency obligations concerning policies on sustainability risks (Article
3) as well as remuneration policies in relation to the integration of sustainability risks
(Article 5) and, finally, in accordance with the obligation to publish the promotion of
environmental or social features and sustainable investments on their website (Arti-
cle 10). The modification or revision of this published information must include a
clear explanation on the same website (paragraph 1).

This obligation also extends, in accordance with Article 12(2), to financial
advisors in relation to any information published in accordance with policies relating
to sustainability risks (Article 3) and remuneration policies in relation to the inte-
gration of sustainability risks (Article 5).

3.1.5 Transparency of Insurers in Nonfinancial Statements

Regulation (EU) 2020/852 extends, through its Article 8, the list of nonfinancial
disclosure obligations regulated in Directive 2013/34/EU of the European Parlia-
ment and of the Council on the annual financial statements, consolidated financial
statements and other related reports of certain types of undertakings (transposed into
law by Law 11/2018 of December 28).

3.1.5.1 Subjective Scope of the Obligation

On the one hand, and by reference to Article 19a of Directive 2013/34/EU of the
European Parliament and of the Council of 26 June, this covers large, medium, and
small companies, including insurance companies, which are public interest
entities.84

84Such entities are required by Article 19a of Directive 2013/34/EU to include in the management
report a nonfinancial statement containing information to the extent necessary to understand the
development, performance, and position of the company and also the impact of its activity, relating
at least to environmental and social issues, as well as concerning personnel, respect for human
rights, and the fight against corruption and bribery.
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On the other hand, and by reference to Article 29a of Directive 2013/34/EU of the
European Parliament and of the Council of 26 June, EU Regulation 2020/852 also
extends to those public interest insurance companies that are parent companies of a
large group, provided that, at their balance sheet closing dates, they have an average
number of employees exceeding 500 during the financial year (Article 2, paragraph
1, letter c).85

3.1.5.2 Content and Presentation of the Information

In general, Article 8 of the Taxonomy Regulation subjects these companies to the
duty to disclose, in connection with the nonfinancial information on them, a descrip-
tion of how and to what extent the activities carried out by such companies are
related to economic activities that can be classified as environmentally sustainable in
accordance with the Taxonomy Regulation.86

Regarding the content and presentation of this information, and in compliance
with the mandate of Article 23 of the Regulation to complete paragraphs 1 and 2 of
Article 8 of the Regulation, the Commission published on December 10, 2021, the
Commission Delegated Regulation (EU) 2021/2178 of July 6, 2021.87 It specifies
the rules for the content and presentation of the information to be disclosed under
these paragraphs, including the methodology to be used for compliance with their
provisions. Specifically, it establishes common rules applicable to both financial
(Article 7) and nonfinancial institutions (Article 2). Thus, in particular, for financial
institutions, such as insurance companies, the key performance indicators (KPIs) and
the methodology for their calculation are specific and different according to the type
of financial institution. The disclosure of the KPIs shall be accompanied by quali-
tative information (Articles 3–6).

However, the rules common to financial and nonfinancial entities, as well as,
specifically, to financial entities that apply to insurance companies offering IBIPs or
IBIPs, including unit-linked insurance, are of particular note. Among the former, the

85In this case, such entities must include in the consolidated management report a consolidated
nonfinancial statement containing information to the extent necessary to understand the develop-
ment, performance, and position of the group as well as the impact of its activity, relating at least to
environmental and social issues, as well as to personnel matters, respect for human rights, and the
fight against corruption and bribery. More specifically, it must provide information similar to that
contained in Article 19 bis, in relation to the group.
86Nonfinancial companies shall disclose, in particular, (1) the proportion of the company’s turnover
derived from financial products associated with economic activities that can be qualified as
environmentally sustainable according to the Taxonomy Regulation, as well as (2) the proportion
of its total fixed assets and the proportion of its operating expenses related to assets or processes
associated with economic activities that are considered environmentally sustainable.
87Commission Delegated Regulation (EU) 2021/2178 of 6 July 2021 supplementing Regulation
(EU) 2020/852 of the European Parliament and of the Council by specifying the content and
presentation of the information to be disclosed by companies subject to Articles 19a or 29a of the
Directive.
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following stand out: (a) the obligation for any entity, financial or not, to publish the
corresponding KPIs as from the 2003 financial year; (b) the obligation for the KPIs
to initially cover the climate adaptation and mitigation objectives, with the following
objectives to be published at least 12 months after the date of application of the
corresponding RTS; and (c) the obligation to use the same currency in the financial
statements. Regarding the latter, the Regulation includes a series of exclusion
parameters in the calculation of KPIs.88

3.2 Depending on Its Content

3.2.1 Regarding Internal Organization

Even if not expressly provided for in the Disclosure Regulation (SFDR), in order to
comply with internal transparency obligations, the financial market participants
concerned must approve a policy for the integration and assessment of sustainability
risks in their investment decision-making process or investment advisory service
prior to their transparency, disclosure, and information obligations in this area. The
rationale is that the information provided on the prior analysis and assessment of
sustainability factors during the investment advice and decision-making process
increases the resilience of the real economy and the stability of the financial system
and can ultimately influence the risk/return ratio of financial products.

In addition, and although the Regulation does not expressly provide for it either, it
seems that the transparency legal framework on financial sustainability imposes on
these entities the need to review all their internal manuals, policies, and procedures
in order to adapt them to the contents of the Regulation and to avoid any inconsis-
tency arising from its entry into force.

3.2.1.1 Publication of Policies Related to Sustainability Risks and Their
Integration in Investment Decision-Making

The Disclosure Regulation (SFDR) requires insurers offering or marketing
insurance-based investment products (IBIPs), regardless of IBIPs and the target
market, to publish in writing their policies on the integration of sustainability risks
into their investment decision-making process and to ensure the transparency of such
integration (Article 3).

In this sense, the governance of these entities should not only have a clear
investment policy on the incorporation of sustainable finance risks, but it should
also be communicated and published in writing. In turn, policies related to advice on

88The parameters excluded from this calculation are (1) sovereign debt, (2) derivative financial
instruments, and (3) companies not subject to the NFRD.

204 I. Rodríguez Martínez



sustainability issues, as well as the adverse impacts of investment choices, should
also be incorporated into the policy.

In particular, Article 6 of SFDR has an impact on the content that the legal
framework also imposes as part of the precontractual information regarding trans-
parency in the integration of sustainability risks, which is specified in the duty to
communicate to potential investors the way in which sustainability risks are inte-
grated in their investment decision-making process, in the case of financial market
participants, or in their investment or insurance advice, in the case of financial
advisors, the sustainability risks in the profitability of the financial products they
offer as well as an assessment of the potential impact of such risks on the profitability
of the financial products (paragraphs 1(a) and 2(b), respectively). This obligation
extends even in cases where sustainability risks are not significant as financial
market participants must include, along with the above descriptions, a “clear and
concise explanation of the reasons for this.”89

Specifically, the legal framework differentiates between financial market partic-
ipants and advisors in relation to the minimum precontractual information
obligation.

The insurers concerned, as financial market participants, shall include in the
disclosed precontractual information the following: (1) a description of how sus-
tainability risks are integrated into investment decisions and (2) the results of the
assessment of the potential impact of sustainability risks on the profitability of the
financial products they offer. However, where financial market participants consider
sustainability risks to be insignificant, the descriptions referred to in the first para-
graph shall include a clear and concise explanation of the reasons for this (Article
6.1).

The precontractual information required from insurers and insurance intermedi-
aries advising on IBIPs shall be limited to the following: (1) a description of how
sustainability risks are integrated into investment decisions and (2) the results of the
assessment of the potential impact of sustainability risks on the profitability of
financial products. On the other hand, where sustainability risks are considered to
be insignificant, the descriptions must consist of a clear and concise explanation of
the reasons for this (Article 6.2).

3.2.1.2 Publication of Remuneration Policies in Relation to Sustainability
Risks

Specifically, Article 5 of the Disclosure Regulation (SFDR) obliges financial market
participants and financial advisors to include in their remuneration policies, which
they must already have in place in advance, information on the consistency of these
policies with the integration of sustainability risks (paragraph 1), with a mandate to

89See Sect. 3.1.2.1.
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create and maintain in accordance with the relevant sectoral guidelines and legisla-
tion (paragraph 2).

Consequently, this information should be included in the remuneration policies
required of insurers offering insurance-based investment products.

3.2.1.3 Publication of the Main Adverse Events (PAIs) at the Entity Level

This is one of the most important obligations at the entity level insofar as every
market participant or noninsurance intermediary financial advisor must add its
specific information on the web or make public, in the investment process, its
investment policy on sustainability factors, following a proportionality criterion or,
in other words, taking into consideration its size and nature and the scale of its
activities.

Its articulation obliges the entity to integrate in its adopted processes, including in
particular its due diligence processes, those related to the analysis of the main
adverse effects (PAIs), material or possibly material, of investment decisions on
sustainability factors, understanding for such purposes by PAIs, the effects of advice
and investment decisions that have negative effects on sustainability factors or the
negative impact that investment or advice decisions may have on sustainability
factors (environmental or social).

Thus, they must carry out a prior analysis of the due diligence policies in relation
to such adverse events, taking into account their size and nature and the scale of their
activities, as well as the types of financial products they offer (letter a), Article 4.1,
Regulation 2019). Such analysis is therefore established as a prior step to the duty to
declare the policy in relation to the main adverse events at two levels: at the
subjective level (Article 4) and at the objective level (Article 7).90

On the subjective level, the rule differentiates between financial market partici-
pants and financial advisors, who are not required to include PAI disclosures.91

Insurance entities offering IBIPs—included within these categories both (1) those
that exceed at the balance sheet date an average number of 500 employees during the
financial year (Article 4.3) and (2) those that are parent companies of a large group
according to Article 3(7) of Directive 2013/34/EU and exceed at the group’s balance

90On the analysis of the main adverse events for each product, see infra, subheading 3.2.2.3. On the
Declaration of PAIs with Respect to Each Product.
91Financial advisors are not required to include a statement about their due diligence policies in
relation to material adverse events (PIAs) but must issue and publish on their websites information
about the following: (1) whether they take into account adverse material incidences on sustainability
factors when providing investment or insurance advice, taking into account their size and nature, as
well as the scale of their activities and the types of financial products on which they provide advice,
or (2) the reasons why they do not take into account the main adverse impacts of investment
decisions on sustainability factors when providing investment or insurance advice and, where
applicable, information on whether and when they plan to take such adverse impacts into account
(Article 4.5).
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sheet date, on a consolidated basis, an average number of 500 employees during the
financial year (Article 4.4)92—shall issue and publish on their websites a statement
about their due diligence policies in relation to the principal adverse impacts (PAIs)
of investment decisions on sustainability factors or, in case such impacts are not
taken into account, a clear justification why these are not taken into consideration
and if and when they intend to consider them—except for insurers with more than
500 employees that are always obliged to publish such a statement (Article 4.1).93

This policy statement on major adverse events shall contain, at a minimum, the
following: (a) information on its policies for identifying and prioritizing adverse
material sustainability impacts and key sustainability indicators; (b) a description of
the adverse material impacts and any actions taken or planned in relation to them;
(c) brief summaries of engagement policies, if any; and (d) a reference to responsible
business codes of conduct and internationally recognized standards for due diligence
and reporting (Article 4.2 Disclosure Regulations). In this regard, Chapter II of the
Commission Delegated Regulation (EU) 2022/1288 of 6 April 2022 supplementing
the Disclosure Regulation (SFDR) aims to specify the content, methodology, and
presentation of information on sustainability indicators and adverse sustainability
impacts. To this end, it establishes standardized templates for the presentation of this
information, which in any case must contain summary explanations of the key terms
used in them.

The publication of the information on the website of the insurers concerned is set
every June 30 as a cut-off date and in relation to the previous fiscal year. Thus, the
identification of major adverse events must be carried out on at least four specific
dates during that given reference period, and the average result must be disclosed
annually (Article 4 Delegated Regulation (EU) 2022/1288). In order to ensure that
end investors can compare how insurers have taken into account major adverse
events over time, insurers must provide a year-by-year historical comparison of their
reports for at least the previous five reporting periods, where available (Article
10 Delegated Regulation (EU) 2022/1288).

3.2.2 About the Product Features*

The pillar of the transparency legal framework under the SFDR is based, not
exclusively but mainly, on the set of transparency obligations in relation to product
features. In general terms, both financial market participants and financial advisors
marketing and/or advising on any financial product in relation to potential adverse
sustainability impacts or products promoting environmental, social, and good

92Specifically, Articles 4.3 and 4.4 imposed such obligation on these entities with effect from June
30, 2021.
93Insurers, which must comply with this transparency obligation by December 30, 2022, must
include the following: (a) a clear and reasoned explanation of how the insurance-based investment
product takes into account the main adverse events and (b) a statement that the information relating
to these events is included in the reports submitted on an annual basis.
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corporate governance features (Article 8) or products with specific sustainability
objectives (Article 9.1 and 9.2), including emission reduction (Article 9.3), must add
minimum content on the website and in the precontractual information provided to
their investor clients. However, in the case of the insurance sector, the Regulation
only imposes this obligation on insurance companies offering and/or advising IBIPs,
and insurance intermediaries are not excluded in principle (Article 17).

3.2.2.1 On “Sustainable” Products (with Environmental or Social
Characteristics)

The transparency legal framework includes, as part of the minimum content to be
integrated into the precontractual information regarding financial products, the duty
of the subject entities to provide their investors with information on their financial
products when they promote environmental or social features, provided that the
invested companies observe good governance practices (Article 8 of the Disclosure
Regulation (SFDR).

The precontractual information of the IBIPs with promoted environmental or
social characteristics shall contain a specific explanation on whether or not they
comply and their scope, based on the following specific mentions and indications,
namely: (a) how such characteristics are complied with and (b) whether—and in
what way—the benchmark is consistent with them, in case one has been designated,
as well as where a method of calculation of such benchmark can be found. However,
and in relation to IBPIs, provided for in Article 6 of Regulation (EU) 2020/852,
i.e. specifically for those promoting environmental characteristics, they shall include
therein, in addition to that provided for in Article 6(1) and (3) of Regulation
(EU) 2019/2088 or Disclosure Regulation (SFDR), the statement provided for in
Article 6 of Regulation (EU) 2020/852.94

In any case, the provisions of Article 8 of the Disclosure Regulation (SFDR) must
be complemented by the provisions of the regulatory technical standards (Article 8.3
and 8.4).95 In relation to them, a standardized model is outlined in which with

94Specifically, Article 6 of Regulation (EU) 2020/852 requires the following statement to be
incorporated in relation to products promoting environmental features: “The ‘no significant harm’
principle applies only to investments underlying the financial product that meet the EU criteria for
environmentally sustainable economic activities. The investments underlying the rest of the finan-
cial product do not take into account the EU criteria for environmentally sustainable economic
activities.”
95In the execution of this mandate, on February 8, 2021, the ESAs published a final report on the
draft regulatory technical standards, which are key for entities to implement their regulations.
Among its important modifications, one of its main novelties is the precontractual information
contained in relation to “sustainable” products, i.e. those that promote environmental or social
characteristics. The project details the content, methodology, and form of presentation of the
information on (1) the main adverse sustainability events (PIAS) to be reported by entities and
(2) “sustainable” products or products that promote environmental or social characteristics and
products with a sustainable investment objective. In relation to these, it outlined a standardized
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different sections, three aspects are clearly indicated: (1) if the product intends to
make sustainable investments, (2) if it promotes environmental or social character-
istics but does not pursue a sustainable objective, and (3) if an index has been
designated for the achievement of the environmental or social characteristics. In
particular, Annex II of Commission Regulation (EU) 2022/1288 of 6 April sets out a
model for structured precontractual information.96

But it must also include such information in more detail on its website for each
product with environmental or social characteristics (Article 10.1 Disclosure Regu-
lation or (SFDR)). Specifically, they must incorporate the following on the website:
(a) a description of the environmental or social characteristics of the sustainable
investment objective; (b) information on the methods used to assess, measure, and
monitor the environmental or social characteristics, including their sources of infor-
mation, the selection criteria relating to the underlying assets, and the relevant
sustainability indicators used to measure the environmental or social characteristics
or the overall impact of the IBIPs or IBIP in terms of sustainability; (c) the infor-
mation referred to in Articles 8 and 9; and, finally, (d) the information referred to in
Article 11. Such information shall be clear, succinct, and understandable to inves-
tors. It shall be published in an accurate, true, clear, nonmisleading, simple, and
concise manner and in a prominent and easily accessible place on the website (last
paragraph of the aforementioned Article 10.1).

3.2.2.2 On Products with a Specific Sustainability Goal

In the field of transparency required in the precontractual information of financial
products, Article 9 of Regulation (EU) 2019/2088 includes, as a specific obligation,
the obligation to provide certain information when a product is aimed at sustainable
investments, although it differentiates between the following products:

model in which different sections clearly indicate three aspects: (1) whether the product aims to
make sustainable investments, (2) whether it promotes environmental or social characteristics but
does not pursue a sustainable objective, and (3) whether an index has been designated for the
achievement of environmental or social characteristics.
96The standard form of precontractual information in relation to Article 8 of the Disclosure
Regulation and Article 6 of the RIS is composed of the following sections: (a) “What environmental
or social features does this financial product promote?” (b) “Does this financial product take into
account the main adverse impacts on sustainability factors?” (c) “What investment strategy does
this financial product follow?” (d) “What is the intended asset allocation for this financial product?”
(e) “To what extent, at a minimum, do sustainable investments with an environmental objective
conform to the EU taxonomy?” (f) “What is the minimum proportion of sustainable investments
with an environmental objective that do not conform to EU taxonomy?” (g) “What is the minimum
proportion of sustainable investments?” (h) “What investments are included in ‘#2 Other’ and what
is their purpose?” (i) “Has a specific index been designated as a benchmark to determine whether
this financial product is in line with the environmental or social features it promotes?” (j) “Where
can I find more product-specific information online?”.
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1. Financial products, including IBIPs, with specific sustainability targets and
assigned benchmarks, which information shall be accompanied by
(a) information on how the designated benchmark is aligned with such target
and (b) an explanation of why and how such designated benchmark differs from a
general market benchmark (Article 9.1).

2. Financial products, including IBIPs, with specific sustainability objectives that
lack such index, whose information must include an explanation of how this
objective is achieved (Article 9.2).

3. Financial products, including IBIPs, which have, in particular, the objective of
reducing carbon emissions, the disclosure of which must be accompanied by a
detailed explanation of how the low-carbon objective is ensured with a view to
meeting the long-term global warming objectives of the Paris Agreement (Article
9.3). In this regard, however, where an EU climate transition benchmark or an EU
benchmark aligned to the Paris Agreement in accordance with Regulation
(EU) 2016/1011 of the European Parliament and of the Council is not available,
the information referred to in Article 6 of Regulation (EU) 2019/2088 or Disclo-
sure Regulation (SFDR) shall include a detailed explanation of how the ongoing
effort to achieve the low-carbon target with a view to meeting the long-term
global warming objectives of the Paris Agreement is carried out (Article 9.3,
paragraph 2).

Where such precontractual information is to be provided by financial market
participants, such as insurers offering IBIPs, it must also include two additional
disclosures:

(a) Firstly, the method used to calculate the benchmarks assigned in relation to
IBIPs both with sustainable targets and with benchmarks and in relation to
financial products aiming at reducing carbon emissions with an EU climate
transition benchmark or an EU benchmark aligned with the Paris Agreement
(Article 9.4).

(b) Secondly, and whenever IBIPs with sustainability objectives invest in an eco-
nomic activity that contributes to an environmental objective, they shall refer to
the information relating to Article 5 of Regulation (EU) 2020/852, namely,
(1) information on the environmental objective(s) set out in Article 9 of this
Regulation to which the investment underlying the financial product contributes
and (2) a description of how and to what extent the investments underlying the
financial product are allocated to economic activities that qualify as environ-
mentally sustainable under Article 3 of this Regulation.

Finally, the provisions of Article 9 of the aforementioned SFDR must be
complemented by the provisions of the regulatory technical standards (Article
9.5), so that information must be included (a) on how the aforementioned sustain-
ability objectives are met and (b) on whether and how the benchmark is consistent
with them, if one has been designated, as well as where a method for calculating the
benchmark can be found.
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With reference to the content of the standard template for financial products
targeting sustainable investments, Annex III of Commission Regulation
(EU) 2022/1288 of 6 April establishes a structured precontractual disclosure tem-
plate,97 which should clearly indicate that they pursue a sustainable objective and
whether a benchmark has been designated to measure the achievement of the
objective.98

Finally, and as with products with sustainable features, also for each investment
product with sustainable objectives, insurers must include such information in more
detail on their website for each IBIP with environmental or social features (Article
10.1 of the Disclosure Regulation). Specifically, they must incorporate on the
website the following: (a) a description of the environmental or social characteristics
of the sustainable investment objective; (b) information on the methods used to
assess, measure, and monitor the impact of the sustainable investments selected for
the financial product, including their sources of information, the selection criteria
relating to the underlying assets, and the relevant sustainability indicators used to
measure the environmental or social characteristics or the overall impact of the
financial product in terms of sustainability; (c) the information referred to in Articles
8 and 9; and, finally, (d) the information referred to in Article 11. Such information
shall also be clear, succinct, and understandable to investors. It shall be published in
an accurate, true, clear, nonmisleading, simple, and concise manner and in a
prominent and easily accessible place on the website (last paragraph of Article 10.1).

3.2.2.3 On the Declaration of PAIs with Respect to Each Product

Secondly, the obligation to disclose adverse events through their inclusion in the
precontractual information extends, in an objective manner, to each of the financial
products. When a participant carries out such an analysis, it must also provide

97Previously, and in the execution of such mandate, the AES published on February 8, 2021, a final
report on the new version of the regulatory technical standards (RTS) of the disclosure regulation
structuring such precontractual information, composed of different sections.
98The standard form of precontractual information in connection with Article 9, paragraphs 1–4a, of
the Disclosure Regulation and Article 5, paragraph 1, of the RIS consists of the following sections:
(a) “What is the sustainable investment objective of this financial product?” (b) “Does this financial
product take into account the main adverse impacts on sustainability factors?” (c) “What investment
strategy does this financial product follow?” (d) “What is the asset allocation and the minimum
proportion of sustainable investments?” (e) “To what extent, at a minimum, are sustainable
investments with an environmental objective compliant with EU taxonomy?” (f) “What is the
minimum proportion of sustainable investments with an environmental objective that do not
conform to EU taxonomy?” (g) “What is the minimum proportion of sustainable investments
with a social objective?” (h) “What investments are included in ‘No. 2 Unsustainable’ and what
is their purpose? Are there any minimum environmental or social safeguards?” (i) “Has a specific
benchmark been designated to meet the sustainable investment objective” in the case of a financial
product referred to in Article 9(1) of Regulation (EU) 2019/2088? (j) “Where can you find more
product-specific information online?”
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appropriate information on each financial product, which, according to Article 7 of
the SFDR, must reflect a minimum content. Thus, on the one hand, it must contain a
clear and reasoned explanation of the extent to which the financial product takes into
account the main adverse effects on the sustainability factors. On the other hand, it
must also contain an express statement that the information on the principal adverse
impacts on sustainability factors is included in the information to be disclosed in
accordance with Article 11(2) (Article 7.1).

To ensure the comparability of the PAI statement on sustainability, Annex I of the
Delegated Regulation (EU) 2022/1288 also establishes standardized templates for
the presentation of this information, which in any case must contain summary
explanations of the key terms used in them.

In the event that an insurer offering IBIPs does not take into account the adverse
impacts of investment decisions on sustainability factors, it must nevertheless
complete its precontractual transparency by expressly providing for each financial
product a clear justification as to why it does not take into account the adverse
impacts of investment decisions on sustainability factors and a reasoned explanation
as to why it does not do so, including, where appropriate, information on whether
and when it plans to take into account such adverse impacts (Article 7.2).

4 Conclusions

The study provides some interesting implications for the precontractual activity of
insurers when they market unit-linked life insurance. Its significance lies in the fact
that the management and marketing of portfolios related to unit-linked life insurance,
and insurance-based investment products in general, have subjected the insurance
industry to a new complex and detailed legal framework of information transparency
obligations, beyond those relating to the assessment and reporting of financial risks
in their investment policies. Its ultimate purpose is none other than to shape the
mandatory sustainability information on how the financial market participants and/or
financial advisors integrate ESG or sustainability criteria into the governance pro-
cedures of the insurers themselves and on the quality and profitability of the
products, as well as to inform policyholders, as end investors, of the social and
environmental impacts of such products, decisions, and investment policies within
the framework of their marketing and distribution policies.

It must be concluded that under the condition of financial market participants,
there is a varied and heterogeneous list of financial product creators, which includes,
of course, insurance companies offering insurance-based investment products
(IBIPs) and also those entities that concurrently perform activities corresponding
to financial market participants and financial advisors, when acting in their capacity
as financial product creators, as well as providing portfolio management services,
that is, the insurance intermediary (i.e., any insurance intermediary) and any insur-
ance company providing insurance advice with respect to such investment products.
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In their capacity as financial market participants and/or financial advisors, both
insurers and distributors of insurance-based investment products are required to
provide an analysis of all “sustainability risks” with negative effects on the financial
performance of the investment and/or to give advice, where appropriate, in this
regard, meaning with respect to any environmental, social, or governance event or
condition that, if occurring, could have an actual or potential material adverse effect
on the value of the investment.

In terms of the content and scope of information related to ESG/ESG criteria, the
basis of legal framework required of the insurance industry marketing insurance-
based investment product is established by Regulation (EU) 2019/2088 of
27 November 2019 and amended and implemented by Regulation (EU) 2020/852
of 18 June 2020 on establishing a framework to facilitate sustainable investment, that
strengthen, in accordance with its provisions, the pre-contractual information dis-
closure obligations and periodic reports and favors the redirection of financial
resources toward sustainable activities, contributing to the EU’s climate objectives,
but does not in any way exhaust the entire framework.

This basis legal framework is complemented and developed by other legal
instruments, such as draft technical standards for the regulation of the content and
presentation of the information. The purpose of all of them is to contribute to setting
out more specific and standardized disclosure requirements with regard to such
investments, specifying the details in terms of content and presentation to be met
by the information relating to the “no significant harm” principle and specifying the
content, methods, and presentation of information relating to sustainability indica-
tors and adverse sustainability impacts, as well as the content and presentation of
information relating to the promotion of environmental or social features and
sustainable investment objectives in precontractual documents, on websites and in
periodic reports. Thus, KPIs (key performance indicators) are a kind of indicators to
calculate the environmental impact as well as the environmental sustainability of
activities linked to investment decisions.

The transparency legal framework for the disclosure of sustainability information
is based on a series of obligations that affect both the internal organization of the vast
majority of insurance companies that offer IBIPs and the information that they must
publish on their website and include in the precontractual information of their
products in relation to (1) the integration of “risks and incidents,” understood as
the impact that such institutions may generate in their environment in terms of
sustainability, (2) financial products that promote environmental or social character-
istics, and (3) financial products aimed at sustainable investments.

Specifically, it imposes on insurer companies a set of obligations that can been
categorized as follows. In relation to the first group, the one based on a subjective,
internal, and organizational criterion, Regulation (EU) 2019/2088 requires insurance
companies and financial advisors to develop a policy of integrating sustainability
risks into their decision-making process, for which purpose it establishes duties of
transparency in relation to policies regarding sustainability risks (Article 3) and the
integration of sustainability risks (Article 6). Of particular importance, however, is
the fulfillment of the duties of transparency with regard to the adverse impacts on
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sustainability at the entity level (Article 4), as well as of remuneration policies in
relation to the integration of sustainability risks (Article 5).

Secondly, in accordance with objective criteria, the Regulation establishes a set
of duties of transparency in the adverse sustainability impacts of financial products
(Article 7).

Finally, there is also formal documentation criteria, which bring together certain
duties of transparency on the website in relation to certain information at the level of
the entity (Articles 3, 4, and 5) and in relation to its financial products and sustainable
investments (Article 10), as well as transparency in the promotion of environmental
or social characteristics included in precontractual information (Article 8), in sus-
tainable investments in precontractual information (Article 9), in the promotion of
environmental or social characteristics and sustainable investments on websites
(Article 10), and, finally, in the promotion of environmental or social characteristics
and sustainable investments in periodic reports (Article 11).

Furthermore, for certain insurance companies, those considered to be of public
interest, it is required of them to include in the consolidated annual report a
consolidated nonfinancial statement containing information, to the extent necessary
for an understanding of the development, performance, and position of the group,
and the impact of its activities, relating at least to environmental and social issues, as
well as to personnel matters, respect for human rights, and the fight against corrup-
tion and bribery.

As a final conclusion, the new Regulation on sustainability-related disclosures in
the financial service sector applicable to the marketing of insurance-based invest-
ment products reinforces precontractual information on the sustainability risks of
investments. It seems to achieve the objectives of the synthesis and standardization
of procedures and information content. However, the specificity, complexity, diver-
sity, and the methodology of their calculation, while providing a priori quantitatively
accurate information for the investor, is of little use if it is not possible to filter out
what really reflects a pattern and presents an improvement in terms of asset selection.
On the other hand, it does not eliminate the risk of greenwashing, and it cannot be
ruled out that some insurance companies, which know how their various indicators
are being calculated, try to report to the market what is in their best interest.
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Sustainability of Agricultural Insurance
Systems: Challenges from a European
Approach

Alicia Mateos-Ronco

1 Introduction

Agriculture is one of the economic activities most exposed to risk because of its
intrinsic connection with the natural environment. Climate event variability and the
evolution and liberalisation of international markets have heightened uncertainty in
farming. Producers have to cope with new risks and growing social concerns about
environmental and food safety issues. In addition, most farmers have to make
decisions about planting crops or replacing their livestock holdings without actually
knowing what price their production might fetch at the time of harvesting or
slaughtering. The result is highly variable farm incomes and considerable exposure
to significant losses or low earnings in some years.

Farming in Europe consists of complex systems in which social and ecological
components are strongly linked. The diversity of actors and pathways to make these
systems more resilient requires flexible, coordinated and comprehensive policies that
encompass their complexity (Soriano et al. 2023). The economic and social viability
of farms and farming households is crucial to safeguarding the resilience and
sustainability of agricultural and agri-food systems. However, the growing risk
exposure of European farming is impacting the well-being of producers and the
economic and social sustainability of farms, driving the demand for innovation in
risk management instruments and spurring public intervention through the develop-
ment of support policies. Hence, one of the main aspects of public policy backing for
European agriculture is to secure a decent standard of living for farmers. Ensuring
stable, decent income levels is a policy target that also aims to guarantee the well-
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being of farm families, and therefore, farm income is a relevant policy proxy for this
viability (Finger and El Benni 2021).

Risks are growing in agricultural systems. Anticipating the likelihood of the
occurrence, frequency and severity of events in agriculture is increasingly difficult,
compounded by rising liberalisation (and price volatility), greater quality and price
requirements from the agri-food industry and large-scale retailers (reducing pro-
ducers’ room for manoeuvre) and climate change. Market risks and price volatility
coupled with the uncertainty generated by the political and environmental context
are pivotal for European farms (Meraner and Finger 2019). In the European Union
(EU), the latest common agricultural policy (CAP) reforms underscore the political
interest in managing producer risks and unlocking new support measures. However,
the emergence of new insurance mechanisms in Europe is still limited, compared to
other countries, such as the United States and Canada, which have rolled out new
insurance tools in recent years (Agricultural Risk Coverage, Price Loss Coverage)
(Pieralli et al. 2021), although there are still significant differences in risk manage-
ment policies between these countries and the EU (European Parliament 2014).

In line with the increasing complexity of agricultural risks, agricultural policies
and measures are becoming more intricate, more targeted to specific policy objec-
tives and tailored to specific farms. The EU has gradually redirected its support
mechanisms from market management to decoupled payments and income support
over the years. The 2013 CAP reform included the income stabilisation tool (IST),
which allowed 70% compensation for any income loss over 30% of a historical
average benchmark (Pieralli et al. 2021; Severini et al. 2019). In June 2018, the
European Commission presented its proposals for the post-2020 CAP, in which the
first goal was to ensure a fair level of income for agricultural producers.1 The EU’s
risk management toolbox was expanded, enabling member states to step up support
levels for agricultural and livestock insurance to 70% of premiums and to pump
payments into mutual funds on an annual basis. This seems to indicate a public-
private partnership approach to agricultural insurance in the EU, which is compara-
ble to the US crop insurance programme (Meuwissen et al. 2018). It also factors in
risk variation across member states, which makes for a diverse European agricultural
insurance landscape.

Research has often underscored the need to approach income risk management
analysis from a contextualised and regional standpoint. In economic terms, agricul-
tural income can be defined from a farm-household-level perspective, where total
household income shapes the family’s spending choices. Keeping the diversity of
farm households in mind is pivotal in this approach when mapping out new policies
(Finger and El Benni 2021).

This environment moulds agricultural producers’ attitudes towards farm manage-
ment and using tools designed to reduce and, where applicable, offload some of the

1
“Member States will have to support risk management tools under rural development to help
farmers manage production and income-related risks which are outside their control” (European
Commission 2018b).
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risks. Producers’ risk management attitudes and preferences change as the political,
economic and social context in which they operate evolves (Bozzola and Finger
2021). Effective (and diverse) risk exposure, risk attitude and risk perception and the
complex interrelationships between them need to be considered together to better
understand producers’ response to risk and their likely uptake of risk management
tools (Iyer et al. 2020).

The situation outlined above poses fresh challenges for research into the sustain-
ability of agricultural insurance systems, some of which are addressed in this paper.
Firstly, the emergence of new risks (price volatility, market risks) calls for progress
in devising new products (insurance lines, coverages) to safeguard the viability and
continuity of farms. How these new risk management tools can be integrated into
insurance business models and practice needs to be identified, given that EU policies
are pushing for public-private agreements on insurance as a fairer way of allocating
public funds to agriculture. Accordingly, this paper performs an analysis of the
current situation in some EU countries. Secondly, conducting this assessment on a
national basis entails analysing the feasibility of tools which secure the income level
of agricultural producers. It also takes into account (1) the fit of these new products
in the relevant legislative framework (EU policies, World Trade Organization and
others), (2) the economic and social background and the configuration and features
of the markets that producers operate in and (3) the insurance preferences of pro-
ducers by reviewing the sparse evidence on how they rate insurance attributes,
i.e. which aspects of insurance are crucial to farmers’ willingness to pay. This
approach, which advocates a role for stakeholders (especially producers) in drawing
up insurance, could lead to greater uptake by target groups and, consequently,
increase the likelihood of these insurance products being successful (Gosh et al.
2021). This national approach is conducted from the Spanish perspective, enabling
the generalisation of initiatives for use in other European countries with similar
characteristics in the field of agricultural insurance.

This chapter is organised as follows. The next section puts the scope of the study
into context by describing EU agricultural policies and their goal of stabilising and
protecting farm income against the risks inherent to farming. Section 3 then explores
the disparate geographical distribution of risk in EU farming systems, the variability
in farm incomes across the EU and the consequent uneven roll-out of risk manage-
ment tools. Section 4 reviews the development of agricultural insurance in the EU
with particular reference to new insurance models, such as revenue and income
insurance, and their relationship with producers’ risk preferences and perceptions.
Finally, Sect. 5 addresses the Spanish agricultural insurance system, one of the most
highly developed in Europe, while Sect. 6 sets out the main conclusions and future
strands for research in risk management and agricultural insurance sustainability.
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2 EUAgricultural Policies and Agricultural Risk Protection

Uncertainty and risk in agriculture stem from a multitude of factors, such as hazards
related to weather, pests and diseases, as well as changes in both market conditions
and the policy context in which farmers operate and trade (Iyer et al. 2020). Climate
change is driving the intensity and frequency of adverse climate events, triggering
production losses, damaging farmland and assets and threatening livelihoods in
many areas around the world. Increased exposure to risk and the impact of climate
change will further exacerbate agriculture’s challenges. Meanwhile, issues such as
the recent Covid-19 pandemic have demonstrated how events outside the agricul-
tural industry can also disrupt its operations, leading to unexpected fallout in labour
and input markets.

Risks can be categorised by their source and consequences. The five main types
of risks in agriculture are divided into production risks, which are caused, for
example, by drought, floods, pests and diseases; market risks (input and output
prices, price spikes); enterprise risks, i.e. risks related to the functioning of public
bodies which are triggered by unexpected changes in government policies; personal
risks, for example due to the death or serious illness of producers or farm workers;
and financial risks (insolvency, funding difficulties). All these risks ultimately have a
bearing on producers’ income, with the extent depending on the frequency, random-
ness and distribution of the risk in question and the correlation between the events
and the scale of the losses incurred.

Notwithstanding the inherent exposure of farming, the impact of disasters in the
end hinges on the ability of producers to anticipate, cope with, withstand and recover
from their adverse effects. It is thus essential to embrace proactive risk management
to prevent potentially hazardous events from turning into disasters. Resilience and
disaster risk reduction therefore must become part and parcel of modern agri-food
systems (FAO 2021). Against this background, risk management should enable the
agricultural industry to address the threefold challenge of supplying safe and nutri-
tious food to a growing population, providing sustainable livelihoods along the agri-
food chain and managing the planet’s natural resources sustainably. Meeting this
threefold challenge requires a systematic approach. In its Farm-to-Fork strategy, the
European Commission has put together a legislative framework for sustainable food
systems that will be adopted at the end of 2023 after broad consultation and impact
assessment, seeking to accelerate and facilitate the transition to sustainable food
systems. To this end, this framework aims to promote policy coherence at EU and
national levels and integrate sustainability into all food-related policies.2

The OECD’s recent proposals on risk management in agriculture (OECD/FAO
2021) present a resilience-based approach to managing the impacts of natural-

2More information about this initiative can be found at https://ec.europa.eu/info/law/better-
regulation/have-your-say/initiatives/13174-Sustainable-EU-food-system-new-initiative_en.
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hazard-induced disasters.3 The shift from risk-coping to a resilient approach empha-
sises the importance of ex ante planning to prevent and mitigate the adverse effects
of disasters before they occur, enabling producers to be better prepared to recover
from adversity and helping the sector to adapt and change to reduce its vulnerability
to future disasters. Indeed, some OECD countries are already steering cooperation
between governments, producers and other stakeholders towards innovative policy
measures, governance arrangements and on-farm strategies to step up their resilience
to natural-hazard-induced disasters. In some countries, scientific-knowledge-based
information and decision-support tools on climate that provide options and strategies
for adapting to those risks are made available to producers. Nature-based physical
solutions are also being rolled out to prevent and mitigate natural hazard risks and
their impacts, using on-farm practices that harness the potential of agricultural land
to lessen specific natural hazard risks and improve soil health. Partnerships and
relationship building between stakeholders in the agricultural industry are being
fostered to enhance strategies that avert the effects of natural disasters, while
contingency plans and simulation exercises are being prioritised to help ensure
that stakeholders are better equipped to respond to disasters and also to learn
from them.

European agricultural policies, such as the CAP, have underscored the crucial
role of risk management tools (El Benni et al. 2016; Meuwissen et al. 2018). The
production of an agricultural holding is bound up with several potential outcomes,
which have varying likelihoods. Many factors cannot be controlled by the farmer
even though they have a direct impact on their holding’s earnings, and this confirms
the importance of using risk management tools to run businesses and safeguard
sustainable farming.

Farm households draw on a variety of risk management strategies based on the
types and levels of risk they face, the range of solutions available and the govern-
ment’s willingness to support them (OECD 2020c). In most cases, producers also
have to cope with and manage many risks at the same time. This can exert a
compounding effect and can lead to cascading results, where one kind of risk
feeds into the occurrence of another. Hence, risks cannot be analysed separately as
one risk may affect others. This interrelationship calls for a systemic approach,
which is crucial in seeking solutions to mitigate the vulnerability and sensitivity of
agricultural systems to different types of risk and their interrelated effect (Lupton
et al. 2020). Some policy initiatives therefore advocate addressing risk management
more holistically by looking at issues and strategies that target multiple sources of
risk (Komarek et al. 2020).

Risk management strategies combine market-based approaches and government
intervention, including a wide range of tools and instruments, such as (1) financial
management by, for example, handling borrowing and cash flow correctly;

3Agricultural resilience is defined as the ability to prepare and plan for, absorb, respond to, recover
from and more successfully adapt to and transform in response to natural hazards and other risks
(OECD 2020a).
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(2) diversification of income sources by bundling production options with different
risk profiles and tapping into other non-agricultural activities; (3) production tech-
niques that combine the choice of inputs and outputs; (4) marketing techniques,
including expanding sales, concentrating production and marketing at source
through cooperatives, risk transfer in the food chain via vertical integration and
using futures contracts; (5) insurance systems, in which government support can be
arranged through subsidies or by managing the system; and (6) social, fiscal and
agricultural safety nets.

Over the last two decades, there has been a significant increase in public support
for risk management tools in agriculture, particularly in disaster assistance, agricul-
tural insurance, income stabilisation schemes and producer tax-saving accounts.
These tools make farms more resilient by enabling producers to cope with the
financial impact of adverse events. Nevertheless, they also discourage producers
from being more proactive in investing in risk reduction measures (Glauber et al.
2021). Public support for risk management is warranted when the output of risk-
averse farmers is below the level which maximises earnings because risk-
neutralising contingency markets are not available or do not work properly
(OECD 2020c). Virtually, all OECD countries and some large emerging economies
support agricultural risk management, although the extent and focus of this support
varies considerably. For example, agricultural insurance subsidies for OECD coun-
tries have increased nearly fivefold since 2005 to over USD 10 billion in 2019
(OECD 2020b). Total support for the agricultural sector stood at USD 817 billion per
year in 2019–2021 in 54 OECD countries, up by 13% from USD 720 billion in
2018–2020. The European Union and the United States, both major agricultural
producers, together account for two-thirds of this total. However, this increase is also
partly down to temporary factors, such as support for producers and consumers
during the Covid-19 pandemic (OECD 2022).

In most cases, agricultural support policies, including risk management, need to
be aligned with the international rules in the World Trade Organization’s (WTO’s)
Agreement on Agriculture (AoA). Government subsidies granted at the national
level have to meet specific conditions in order to be compatible with WTO rules and
thus be included in what is known as the green box. Any failure to comply with these
conditions has to be reported to theWTO and will go into the amber box, which has a
total expenditure ceiling for each country.

Nonetheless, although public intervention is justified to remedy market failures, it
has been challenged because it hampers the development of market solutions by
transferring support to producers, which often leads to rent-seeking. This interven-
tion therefore needs to be assessed in terms of its cost-effectiveness and its impact on
producers’ decisions and markets (OECD 2020c). The analysis of public support for
risk management tools should make a distinction between the different levels of risk
faced by farmers since standard fluctuations in production, price and climate events
do not necessarily require public response. These risks can be appropriately man-
aged by farmers as part of their normal business strategy (OECD 2009), for example,
by investing in irrigation technologies that mitigate the adverse impact of drought or
by diversifying crop choice to prevent high variability of earnings in the event of
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large price fluctuations in any one crop. Conversely, infrequent and catastrophic
events (drought, flooding, outbreak of a highly contagious disease) may require a
public policy response because coping with the loss is beyond the capacity of
individual market producers.

Consequently, public agricultural policies need to provide safety nets to deal with
natural disasters and other major market shocks on the supply or demand side.
However, private risk management tools should be at the core of insurance schemes.
Building the private market for risk management is essential, with or without public
support, and public policy safety nets should not crowd out the private market
(Cordier 2014). Walters and Preston (2018) showed the value of insurance for
producers and the importance of using a combination of public and private risk
management tools. In light of recent trends in agricultural and economic policy,
other researchers have highlighted the pressure to increase the volume of market
methods and individual cost sharing associated with reducing income risks in
agriculture (Janowicz-Lomott et al. 2015).

2.1 Farm Income Stabilisation

Growing price volatility in agricultural markets, meaning persistently low prices and
constant price fluctuations, has led to a global crisis with major ramifications for
stakeholders operating at various economic levels: farmers (production), intermedi-
aries (marketing) and customers (consumption) at the micro, meso and macro levels,
respectively (Mustafa et al. 2023). Price volatility is the main source of uncertainty,
and identifying and measuring it calls for comprehensive real-time information on
internal and external factors, usually referred to as price dynamics. This phenome-
non has been further compounded by the current high inflation rates, which are
driving price increases to record peaks in most regions around the world.

The economic literature suggests that price volatility runs in waves, which
overlap during crises, leading to irreversible price increases. Studying past food
shocks is therefore of particular importance in understanding food crises and
assessing agricultural markets. This concern led to the launch in 2016 of the Global
Network Against Food Crises (GNAFC), founded by the EU, the Food and Agri-
culture Organization (FAO) and the World Food Programme (WFP) of the United
Nations. It is “an alliance of humanitarian and development actors united by the
commitment to tackle the root causes of food crises and promote sustainable
solutions through shared analysis and knowledge, strengthened coordination in
evidence-based responses and collective efforts across the Humanitarian, Develop-
ment and Peace (HDP) nexus”.4

4More information about the Global Network Against Food Crises (GNAFC) can be found at
https://www.fightfoodcrises.net/about/en/.
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Farm income volatility comes from the instability of natural and market condi-
tions resulting from the special features of agricultural production and markets
shaped by climate events, faster growth in supply than in demand, lower prices,
poor mobility in terms of production factors (land, capital and labour) and low
opportunity costs of labour. According to the European Commission (2018a), up
to 20% of farmers reported falls in income of more than 30% compared to the
previous year, with farms in Italy, Poland, Spain and Greece especially affected,
followed by Cyprus, Slovenia, Malta and Latvia. Furthermore, the emergence of
new types of risks tied to production, price and income has led to diverse producer
risk profiles across EU regions.

One of the main drivers of government subsidies and support for agriculture has
been the stabilisation of farm incomes. Successive reforms of the CAP since 1992
have been designed to provide agricultural producers with income support, which
has varied from the initial direct payments coupled with production factors (land
area, livestock) to the subsequently more usual uncoupled and non-product
specific ones.

The EU’s CAP allocates a large part of its budget to supporting and stabilising the
farm incomes of its producers through direct payments, market support and border
protection. Although this support is lower than it was three decades ago, it is still
high. Mitchel and Baker (2019) estimated EU agricultural support in 2018 at 20% in
terms of the OECD’s “producer support estimate” (PSE) indicator, which calculates
this figure as a share of total farm income. These levels, which vary significantly
between member states, are above the OECD average and also above the average for
other countries, such as China, the United States, Russia, Canada, Brazil and
Australia. The European Commission estimates put the share of direct support in
the shape of agricultural factor income5 for the EU at 23.4% in 2020, varying widely
among member states from 7% in Malta to 49% in Estonia, with Spain below the EU
average at 18%. This variable agricultural support is a consequence of the member
states’ diverse agricultural structures, and although the CAP can help improve this
variability, it is best addressed through national policies (European Commission
2018a).

However, current CAP tools are not counter-cyclical. Support in the shape of
Pillar I direct payments and Pillar II rural development policies for less well-off
areas, agri-environmental measures, and farm restructuring and investment is geared
not towards mitigating farm income instability but rather towards supporting partic-
ular quantities of agricultural resources, such as land, livestock and other farm
inputs. These amounts are set per measure and do not change over time to offset
variations in farm market income. As a result, there is an obvious inability of this

5The agricultural factor income measures the income derived from agricultural activities that can be
used for the remuneration of own and rented production factors: labour, land and capital. European
Commission, Directorate-General for Agriculture and Rural Development. Available at https://
agridata.ec.europa.eu/extensions/DashboardIndicators/FarmIncome.html.
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CAP subsidy policy to react to the high volatility and fluctuations in farm market
income in some cases (Bojnec and Ferto 2019; Severini et al. 2016).

3 Regional Differences in Risk Management: A European
Analysis

The robust interrelationships between policy measures, external factors and farm-
household-level decision-making influence the extent to which agricultural policy
objectives and farm-household well-being are achieved. The resilience of farming
systems needs to be addressed from a regional standpoint as producers, producer
organisations, service providers and various supply chain actors are embedded in
local environments (Meuwissen et al. 2019). A system approach in this context
enables a broader, more complex and holistic understanding of risks in agriculture
and how they are managed by sundry actors (farmers, agribusiness and international
organisations) (Lupton et al. 2020). In short, risk preferences are context-dependent
and differ across various fields of farm-level decision-making (Meraner and Finger
2019).

Risk perception is highly subjective and bound up with cultural and structural
factors. Cafiero et al. (2005) provided a description anchored in three key aspects:
the frequency of occurrence of the adverse event, the average value of the loss and
the independence of the probability of occurrence. Farmers’ willingness to use risk
management tools is related to perceived business risk, the subjective likelihood of
loss and the expected value of that loss, which may differ from the objective business
risk. Individual risk aversion, producer indebtedness, average income levels and the
odds of having very low farm income may also affect the willingness to reduce farm
income distribution (Cordier 2014).

Research has sought to furnish a geographical overview of the level and distri-
bution of risk in EU agriculture (Bielza et al. 2008) by providing a map of the risk of
regional average yield reduction below a certain level for the main crops (wheat,
barley, field beans, grain maize, rapeseed, sunflowers, potatoes, sugar beets). The
picture is extremely uneven with a fair degree of stability in most central EU regions
and a high risk of yield reduction in the peripheral ones (Mediterranean, Romania
and some Scandinavian areas). The risk of drought is obviously higher in the
southern regions, though is not uniform, and a large area of significant drought
risk has been identified around the Baltic Sea and, to a lesser extent, in some regions
along the Danube. Too much rain at harvest time is problematic in the east of the
EU. The risk of frost, which affects all types of crops, increases towards the
northeast, with specific local risks. The risk of biomass reduction in grassland
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seems to be scattered, with some concentration in parts of southern Spain, the Alps,
Romania and Bulgaria, north-west Scotland6 and the southern Rhine Valley.

Moreover, different types of agriculture have diverse sources of income volatility
because agriculture-specific risks affect the various types of farming differently. The
income volatility of cereal agriculture is mainly related to yields and production
prices, while in livestock, poultry and pig production, it is largely driven by output-
input price ratio volatility. As a result, income risk levels differ significantly between
types of agriculture. Accordingly, producers need to tailor their risk management
strategies to their specific type of farming, the size of their holdings and their
financial structure (Cordier 2014).

3.1 Farm Income Variability Across the EU

The CAP for the period 2023–2027 is built around ten key targets focused on social,
environmental and economic goals, one of which is precisely “to ensure a fair
income for farmers”. This means supporting decent farm income and the resilience
of the agricultural sector across the EU in order to enhance long-term food security
and agricultural diversity, as well as to ensure the economic sustainability of
agricultural production (European Commission 2023). According to the European
Commission (2018a), EU farm income, as measured by entrepreneurial income per
family-work unit, is still significantly below the average economic income, as
measured by the average wage, although this gap has narrowed over time. However,
the situation varies from one member state to another. The ten regions with the
highest income per worker in agriculture are Belgium, the Netherlands, the northern
part of France, Italy and Germany, the east of the UK6 and southern Sweden. Factors
such as greater labour productivity and specialisation in intensive and high-value
production, together with larger farm size, account for these differences. By pro-
duction type, pig and poultry farms and wine and horticulture holdings have the
highest farm income per worker, while grazing livestock and mixed crops have the
lowest.

There are many factors to take into account when assessing the level of income in
the sector and its differences between EU member states. Firstly, structural farm
changes have an impact on farm income insofar as most of them involve investments
whose expected returns are mid to long term, thus conditioning current income
levels. Another factor is the gradual, continuing outflow of labour from agriculture,
which increases the amount of income per person, albeit not symmetrically across
sectors due to income volatility. A farm’s economic viability determines its resil-
ience in the event of a short-term fall in farm revenue as a result of low production
levels, low prices or high costs. The highest resilience indicators, as measured by the

6References to the UK as a member of the EU have been kept in this paper in cases where the
information refers to studies conducted prior to Brexit.
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holding’s asset-to-debt ratio, are in countries such as Denmark, France, Slovakia and
Estonia, while Italy and Ireland have lower levels.

Farm income support is, on average, 12% of farm turnover in the EU and
represents around one third of farm income across the EU (European Commission
2018a), although it may be higher in some sectors (grazing livestock), and especially
in crisis-hit areas. The correlation between the concentration of agricultural income
support and the concentration of land, as most direct payments are granted per
eligible hectare of land, means the level of support varies widely between and within
member states. Income support and land are more concentrated in eastern European
countries, contrasting with fewer payments and less land concentration in western
and southern European countries, with a few exceptions. Accordingly, the Commu-
nication on the Future of Food and Farming7 and the proposal for a new Multi-
annual Financial Framework 2021–20278 advocate a more balanced distribution of
these supports, and the Impact Assessment9 accompanying the Commission’s pro-
posal for the CAP after 2020 looks at ways to achieve this through mechanisms to
reduce direct payments to large farms and redistribute income support to small and
medium-sized ones.

Agricultural policy design needs to consider three distinct aspects of farm income
(Finger and El Benni 2021): the income issue, given that average income levels have
frequently been used as an indicator to proxy the well-being of farms and the farming
sector; the variability issue, since the variability of income over time reflects the
income risk faced by farmers; and the inequality issue, which refers to income
distribution across the farm population and includes income inequality within the
farm population compared to non-agricultural sectors.

3.2 Agricultural Risk Management Tools

Risk management programmes in OECD countries cover a variety of risks associ-
ated with natural disasters, from drought or flood to multiple-peril yield insurance.
Most countries provide some protection against natural disasters through disaster
assistance programmes and/or crop insurance programmes. Protection against short-
term price and income declines is common in countries such as the United States.
The main tools for publicly supported agricultural risk management are summarised
in the following policy packages (Glauber et al. 2021): ex-post disaster assistance,

7European Commission (2017). Available at https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52017DC0713&from=EN.
8European Commission. Available at https://ec.europa.eu/commission/publications/factsheets-
long-term-budget-proposals_en.
9European Commission (2018). Impact assessment for “CAP towards 2020”. Available at: https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018SC0301&from=EN.
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agricultural insurance programmes, income stabilisation schemes and tax and sav-
ings measures.

Disaster Assistance Programmes compensate producers after a loss. While in
some countries (e.g. the United States) these programmes are statutory and the
producer knows in advance whether and how much compensation they would be
eligible for in the event of a loss, in most cases, the programmes are post hoc, i.e. the
government makes a decision to intervene after the loss occurs. This approach is also
used to address the impact of economic crises on the sector, such as in cases of
export closures due to animal disease outbreaks. The United States and Canada have
used these kinds of programmes, and virtually, all European member states have
provided ad hoc payments in cases of agricultural disasters in recent years (European
Commission 2017b).

Agricultural Insurance , as will be seen below, guarantees producers a level of
yield or income in exchange for the payment of premiums, which reflect the
instrument’s underlying risk. The idea behind insurance is to pool risks, i.e. to
combine the risks faced by a large number of individuals who pay premiums into
a common fund, which is used to cover losses sustained by any individual in the
pool. In this sort of tool, indemnities are set according to the experience of a
producer’s actual yields or to regional performance indexes, climate results and
other correlated variables but not to an individual’s performance. While there are
examples of fully private agricultural insurance schemes, most of them are govern-
ment subsidised or supported because the risks to be covered are not insurable as a
market-determined premium would be too high.

Income Stabilisation Programmes usually target stabilising producers’ incomes
in relation to the average of recent years, which may encompass the producer’s entire
farm or individual crops covered by agricultural insurance programmes. These
income stabilisation schemes usually set an income floor and not a ceiling. Such
schemes are in place, albeit with differences, in the United States and Canada, along
with some OECD countries and a number of European member states, e.g. Italy,
Spain and Hungary. Severini et al. (2019) provided an ex ante assessment of the
effects of the income stabilisation tool (IST), which was being discussed at the
moment they were writing, on income variability and levels as well as on income
inequality in the Italian farming population. Their study compared the current
income situation with that resulting from a hypothetical implementation of IST
under different policy scenarios, taking into account reduced levels of CAP direct
payments. The results showed that IST stabilised farm income, raised its level and
reduced inequality among Italian producers and was more effective in reducing
income inequality when farmers paid contributions to mutual funds that were
proportional to their income as opposed to flat-rate payments. More recently, and
once this tool had been rolled out for the apple sector, Rippo and Cerroni (2023)
showed that greater specialisation in crop production coupled with greater exposure
to risk and previous experience with mutual funds were conducive to producers’
participation in IST. El Benni et al. (2016) investigated the influence of Swiss farms
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and farmers’ characteristics on IST potential indemnification, finding more likely
and higher indemnities for part-time and low-income farmers, which could brand the
IST as a transfer instrument hampering structural change.

Tax and Saving Measures help producers smoothen their incomes by encouraging
savings in tax-deferred savings accounts or government-matched accounts, whereby
the government matches producers’ savings deposits up to a pre-set amount and
allows producers to withdraw these sums, often without penalty, in years when
revenue falls below a pre-determined level. Some countries, such as Austria,
Canada, France, Germany (an exception used only for small farms) and the United
States, allow producers to use cash accounting rather than accrual methods, i.e. to
recognise income and expenses at the time the cash flow (receivables and payables)
occurs, which makes reporting income and expenses for tax purposes more flexible.
Other countries also offer producers income-averaging measures which smoothen
out variable taxable income and reduce their tax burden. This is the case in Australia,
Canada, France, Germany, Ireland, Norway, the United Kingdom and the United
States (OECD 2020d).

The role of public support for agricultural risk management instruments needs to
be carefully assessed as it may result in cost biases in risk management strategies.
Producers tend to opt for tools that are subsidised, more for their income support
aspect than their risk management features (Antón 2015). This makes producers less
efficient in using risk management tools as it encourages adverse selection, moral
hazard10 and riskier production decisions. A critical question in assessing public risk
management policies is whether the policy addresses a market failure or whether,
precisely because it is a subsidised policy, it leads to crowding out of the private
market (futures and options markets, cash forward contracts, production and market
contracts, and private agricultural insurance) or reduces the incentives for producers
to adopt on-farm strategies that would otherwise be in place in the absence of such
subsidies (Glauber et al. 2021), as noted above. Risk-averse producers will make
farm management decisions that cut losses and risk exposure yet at the same time
generate opportunity costs in terms of foregone income. This also describes the
potential critical effects of subsidising risk management tools (El Benni et al. 2016)
since coverage against income variability may encourage riskier production
decisions.

One of the mechanisms through which agricultural support policies can interfere
with production decisions is their impact on farmer’s risk aversion (Hennessy 1998).
For example, decoupled CAP payments11 may alter producers’ risk aversion if risk
tolerance increases with wealth, which can affect production in two ways: (1) the

10Moral hazard occurs when producers change their behaviour because of the presence of the risk
management programme such that the probability of a loss is increased. Adverse selection occurs
when the producers know more about the underlying risk than the provider of the risk management
programme, which can affect their choice to participate in the programme (Glauber et al. 2021).
11Decoupled payments are fixed-income transfers that do not depend on the producer’s production
decisions, production levels or market conditions.
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choice of output mix and (2) input decisions, where the level of use of an input
affects the output variability (Koundouri et al. 2009). Several empirical studies
analysing the impact of decoupled agricultural programmes on production and
land allocation decisions have confirmed the role of these risk effects.

Furthermore, experience in the use of risk management tools has exposed inef-
ficiencies in their design, which need to be addressed and remedied if they are to
make the agricultural sector more sustainable. Ex-post disaster policies and agricul-
tural insurance subsidies sometimes overlap in protecting and compensating for
catastrophic risk, and while subsidies for insurance schemes have been used as a
means to deploy ad hoc assistance, experience shows that it is often politically
difficult to remove this ad hoc assistance even when agricultural insurance systems
are firmly established. As for income stabilisation programmes, there is as yet little
experience and analysis as to their impact. Finally, tax and savings measures may be
effective in helping producers mitigate income variability with fewer market distor-
tions and externalities, but they are unlikely to be sufficient in isolation to manage
the most catastrophic events. Further discussion and quantitative assessment of
policy options to protect producers from the increasing risk of extreme income
losses brought about by catastrophic climate events is therefore essential (Boysen
et al. 2022).

4 Agricultural Insurance in the EU

Most agricultural insurance schemes in the EU are conventional, such as single-peril
insurance, combined insurance and yield insurance, and are generally privately run.
Their development in each country basically depends on two variables: producers’
needs (risk level) and financial support for the insurance system in each member
state. This development is therefore strongly contingent on the availability of other
risk management tools and the public sector’s role, especially in terms of ad hoc aid
measures (Bielza et al. 2008).

Single- and multiple-peril crop insurance schemes are in place in several parts of
Europe. Almost all member states have private single-peril insurance. Single-peril
hail insurance is the most highly evolved insurance product and exists in all EU
countries. In fact, it is the main insurance product available in some countries
(Belgium, Germany, the Netherlands and Ireland). This may be due to the low
level of public support for agricultural insurance schemes and the fact that these
are the countries with the lowest climate risks. In some Nordic and Baltic countries,
there is less demand for crop insurance. In other countries, both single-peril and
combined insurance are available (Bulgaria, Czech Republic, Hungary, Poland,
Portugal, Slovakia, Slovenia and Sweden), coinciding with areas with the greatest
risks (frost, drought, rainfall at harvest time). However, cover against drought, one of
the toughest systemic risks to insure against, is not usually included in combined
insurance, although it is built into the all-climate peril cover furnished by yield
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insurance, which underwrites the main production risks. In Greece and Cyprus, for
example, the public sector provides a compulsory insurance system.

Since there is a strong correlation between risk and the insurance coverage of the
peril, the countries with the highest levels of risk are the ones with the highest levels
of insurance coverage (Spain, Italy and Austria). Moreover, the countries with the
greatest public sector involvement in the agricultural insurance system are the ones
with coverage of highly systemic risks, such as drought. Consequently, the Spanish
agricultural insurance system is the most highly developed in Europe; Italy, France,
Luxembourg and Austria also have a well-developed insurance system covering
most risks. There are subsidies, at least in part, for single-peril or yield insurance in
Austria, Belgium, Croatia, France, Italy, Lithuania, Hungary, Malta, the Nether-
lands, Portugal and Spain. Germany is the only country that offers non-subsidised
multiple-peril insurance. The largest programmes have been rolled out in Italy and
Spain, where premium subsidies account for over 65% of yield insurance.

Some countries have started to implement new insurance lines. Several types of
indexed-based schemes have been devised in France, Spain, Germany and Switzer-
land. Italy was one of the first member states to introduce revenue insurance for
grain, a type of insurance widely used in the United States. Exploratory work on the
design and economic viability of this type of coverage has also been carried out in
Spain. However, income/revenue insurance has not developed in Europe to the same
extent as yield insurance, as discussed below. France has also introduced a new type
of subsidised insurance for certain crops, which provides cover against rising
production costs, yield losses and losses due to other factors, such as poor quality
and price reductions (Santeramo and Ramsey 2017).

The successive CAP reviews back crop insurance premium subsidies by EU
member states. Nonetheless, there is still discussion as to how insurance market
intervention should be designed to effectively promote programme uptake. Market
failure is a necessary, but not sufficient, condition for government intervention,
given that other factors, such as public costs, economic sustainability and
by-product distortions, also need to be considered (García-Azcárate 2014). Critics
point out that subsidising agricultural insurance discourages the use of other more
cost-effective risk management and resilience tools, such as investing in irrigation
systems and crop diversification. It may also encourage farmers to cultivate land or
raise livestock in marginal areas, thereby further contributing to and exacerbating
environmental degradation. Like other agricultural subsidies, it can also lead to
distortions in production decisions, resulting in distortions in world trade and global
prices, with the consequent knock-on effects for the Common Market Organisation
(CMO) (Glauber et al. 2021). Additionally, public subsidies may lead to an increase
in premiums and cross-subsidise private insurance companies.

Conversely, a properly designed agricultural insurance system may be less
distortionary than other agricultural support measures, such as ex-post disaster
payments (Chang and Zilberman 2014). Furthermore, it might also be more straight-
forward to tie insurance uptake to other requirements, such as compliance with
environmental standards and best farming practices. Likewise, catastrophe insurance
coverage could be made compulsory for producers who sign up for other counter-
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cyclical loss programmes, which would boost demand for insurance and reduce
adverse selection problems that emerge when this demand comes from farms with
high levels of risk (Santeramo and Ramsey 2017).

The feasibility of implementing an EU-wide crop insurance programme, as is the
case in the USA, which has the world’s largest subsidised agricultural insurance
programme, is hampered by the diversity of member states’ farming systems.
Moreover, the CAP’s redistributive aspect and the distortions a common EU insur-
ance scheme would introduce hinder the prospects of achieving political support for
a unified European agricultural insurance system (García-Azcárate 2014). This is
compounded by difficulties in delivering unified service in system management and
distortions resulting from asymmetric information, which can lead to adverse selec-
tion and moral hazard problems. Consequently, the CAP has preferred to foster the
implementation of agricultural insurance programmes developed individually by
member states and for certain crops.

4.1 Revenue and Income Insurance in the EU

Crop revenue insurance is a unique product because the cover underwrites crop risk
and highly systematic price risk. This insurance indemnifies the shortfall in the
producer’s gross income resulting from low yield, low prices and a combination of
both. If indemnification is triggered by a price drop, income insurance policies might
have to indemnify almost all policyholders at the same time. Thus, the standard
insurance approach is that systematic (or systemic) risks are not insurable per se
(Tiwari et al. 2021).

Revenue and income insurance has not yet developed in the EU in the same way
as other risk protection, although it is a target for agricultural insurance policies with
a view to delivering income stability for agricultural producers. However, the
budgetary consequences of these risk management schemes are uncertain due to
their dependence on market prices (Pieralli et al. 2021). These authors assessed the
potential budgetary impact of importing certain risk management models used in the
United States that protect against revenue losses (Agriculture Risk Coverage) and
market price declines (Price Loss Coverage) into the EU CAP. Their findings
showed that the payouts made under these two risk management models are sensitive
to the reference prices which trigger coverage and to the programme’s
participation fees.

The uptake of these agricultural insurance models is still somewhat limited in the
EU due to the high premiums (especially in the case of multiple-peril insurance,
where available), the high loss threshold triggering insurance coverage (30%) and
the lack of on-farm data and information, which leads to information asymmetry
(European Commission 2017a). Subsequently, the Omnibus Regulation amending
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the four CAP regulations12 reduced the loss threshold for triggering coverage to 20%
and increased aid intensity rates from 65% to 70%.

The choice of reference prices is critical in the design of these instruments as they
have a major impact on payouts and represent one of the most difficult political
decisions for these programmes. In terms of the different revenue insurance
programmes, futures prices at harvest are the most common variable to determine
the average price for insurance purposes as this generates no transaction costs
(Mahul 2003; Coble et al. 2000). However, there is no consensus as to the best
approach for rating price risk. It is widely recognised that market-based price risk
measures are to be preferred, but this mechanism does not exist for all the crops
covered by revenue insurance. Mateos-Ronco and Server (2020) drew up a compo-
sition index or model for the average seasonal price or representative market field
price to be used for citrus fruit revenue insurance purposes in Spain. The price risk
reliably represents the market field prices in the country’s different production areas
and is based on real market information. However, the model has to be designed so
that calculations are replicable using this information and cannot be controlled by
any of the market participants. The idea is that an increase in the number of variables
that make up the price risk lessens the chances of results being tampered with.
Goodwin et al. (2000) reviewed alternative approaches to rating price risk, such as
the use of historical series of futures prices, the use of proportional errors under the
assumption of normality and the use of existing options markets to derive market-
based price risk measures. The recognition of these problems has led to the devel-
opment of a variety of approaches providing modelling techniques that provide an
accurate price. The distribution of market prices may also be sensitive to market
conditions.

4.2 Farmers’ Risk Preferences

Managing the risks associated with income variability is a fundamental issue for
farmers as, apart from bankruptcy, which is the ultimate consequence of catastrophic
events, the variability of income and the risk of income loss lead to sub-optimal
production decisions every year and also to sub-optimal investment decisions. The
result is weaker farm competitiveness through short-term loss of productivity and
long-term loss of innovation (Cordier 2014). Understanding the factors that drive
farmers’ insurance demands is fundamental to evaluating the system’s sustainability
and to choosing measures that encourage farmers to take out insurance.

Farmers’ risk preferences can be broken down into risk attitude and risk percep-
tion. Risk attitude reflects an agent’s general willingness to consistently assume risk,
whereas risk perception can be defined as an assessment of the uncertainty of the risk

12Available at https://www.consilium.europa.eu/es/policies/cap-simplification/omnibus-regula
tion-agriculture/.
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content inherent to a particular situation (Pennings et al. 2002). Risk attitudes, risk
perception and their interaction are fundamental determinants of risk management
and the use of specific risk management tools (Pennings and García 2004; Pennings
and Wansink 2004; Just and Just 2016).

The extensive literature on this subject has empirically shown the effect (positive
and negative) of a number of independent variables relating to farm households’ risk
perceptions and risk preferences (Feyisa et al. 2023). Some of them are related to
farm characteristics (physical capital, farm size, ownership and types of assets,
capital ownership), the human capital of the farm household (age and education of
household head, family size) and household location. The economic literature has
also pointed out that experience of extreme events (drought, floods, earthquakes,
civil war, negative financial shocks) impacts risk attitude over time. However, these
aspects cannot be observed and are consequently extremely difficult to measure.
This is evidenced by the large body of literature analysing the risk preferences of
European farmers with highly diverse results, depending on the methods used and
the space, time and types of farms (Iyer et al. 2020). This literature, in general, seems
to reveal that European farmers are risk averse, although this claim is not in fact
backed up by any statistical analysis of the underlying estimates. A comparative
analysis of absolute risk aversion estimates is complicated by the fact that these
estimates depend on the prices, quantities or incomes used in their calculation.
Farmers’ risk preferences change considerably when measured using different
methods and over time (Finger et al. 2023). In other words, applying the same
elicitation method to the same producer at different points in time yields different
risk preference estimates.

Changes in producers’ risk attitudes are associated with major changes in agri-
cultural policies and, to some extent, with weather shocks. Pennings et al. (2002)
found greater time instability in farmers’ aversion to profit variance, while aversion
to extreme events, as expressed through the asymmetry of earnings, proved to be
more stable over time. Likewise, Moschini and Hennessy (2001) argued that
changes in policy interventions can lead to a context of uncertainty, which generates
considerable risk for agricultural investment, and under these conditions, risk aver-
sion tends to rise. However, EU policies geared towards stabilising producer
incomes, when implemented long enough and not constantly reformed, tend to
trigger more risk-neutral or even risk-friendly behaviour, although more knowledge
of these relationships in the specific context of decision-making in the agricultural
sector is needed.

Identifying risk determinants and their impacts coupled with a full understanding
of the response to farm-level risks is of paramount importance in designing support
for producers’ risk management strategies and developing better risk management
tools and policies (Finger et al. 2018).

Most studies assessing farmers’ willingness to pay (WTP) for an insurance policy
have been based on the expected utility theory (EUT) as the foremost paradigm for
explaining decision-making under uncertainty. Farmers’ WTP has been calculated
by comparing the monetary amounts involved in insured and uninsured scenarios
based on whether they take out a policy or not. In terms of the certainty equivalent,
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the difference between these scenarios is always positive for risk-averse farmers, and
their maximum WTP for taking out insurance is considered (Pérez-Blanco et al.
2016). However, other studies have shown that decisions about taking out insurance
are often not consistent with maximising expected utility (Babcock 2015; Carter
et al. 2015; Du et al. 2016) and that the likelihood of taking out insurance decreases
as premiums increase, even though the higher values of these costs increase farmers’
expected utility. Gómez-Limón and Granado-Díaz (2023) found relationships
between WTP for index-based hydrological drought insurance in Spain and policy
design (in relation to sums insured, level of excesses and contract term), the socio-
economic characteristics of farmers (full-time farmers, crops, risk aversion) and the
insurance premium subsidy. Bannor et al. (2023) similarly argued that in addition to
the defining features of the insurance (price and premium period, risk covered, type
of participation and sum insured), some socio-economic variables of the farm and
the farmer, such as the age, experience and educational level of the farmer and the
size of the household and farm, may play a key role in the willingness to pay for an
insurance product.

In any case, the literature supports the view that actions geared towards increasing
the intensity of aid as much as possible, making the provision of other aid contingent
on taking out an insurance policy and fostering knowledge and information about
this type of risk management instrument, would help improve its uptake and
implementation by producers.

5 The Spanish Agricultural Insurance System

Agricultural insurance is probably one of the most efficient and best-known tools for
managing agricultural risks. Spain has a higher incidence of climate-associated risks
than other European countries with less extreme conditions. Therefore, in Spain, this
type of insurance policy has experienced rapid growth and has been accepted as an
efficient way of sharing the risks involved in agricultural production. The excep-
tional nature of climate risks and their additional nature to the other factors of
uncertainty affect all economic activities and therefore support mechanisms from
society as a whole for the strategic agricultural industry are warranted.

The Spanish agricultural insurance system, which is heavily dependent on sub-
sidies, also has certain peculiarities that make it stand out from insurance used in
other countries. Its present configuration, which can be described as wide-ranging
and complex, has its roots in the 1978 Law of Combined Agricultural Insurance and
its subsequent amendments. The system’s complexity is due to the participation of
both public bodies and private companies, each of which has a special contribution
to make. The insurance sector applies insurance techniques to agriculture, while the
public sector plans and leads subsidy management.

The system is based on the relationship between representatives of the private
sector, policyholders and insurance companies, in the shape of an insurance contract.
Agricultural producers are represented in the system by professional organisations
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and agricultural cooperatives, while insurers are represented by their professional
association, Agroseguro, the Spanish Association of Combined Agricultural Insur-
ance Companies, S.A. Various central and regional government administrations also
participate in the contractual relationship, with the Spanish Ministry of Agriculture
taking a planning and financial role (subsidising insurance costs) and the Ministry of
the Economy (Directorate General of Insurance and Pension Funds) supervising and
regulating the insurance scheme. The Insurance Compensation Consortium also
plays an important role. This public body, subject to private business legislation, is
the system’s obligatory reinsurer, with responsibility for controlling the proper
functioning of the loss adjustment system. Finally, the Ministry of Agriculture,
through its subsidiary, the State Agricultural Insurance Entity (ENESA), coordinates
the different organisations involved (Mateos-Ronco and Server 2011).

This system is required to cover damages to crop production, animal rearing, fish
farming and forestry projects in Spain13 caused by all kinds of natural phenomena.
The model is based on the solidarity of the system as a whole in offsetting losses; on
one hand, there is a coinsurance pool of private insurance companies, controlled by
Agroseguro, in which premiums from a certain region or industry may be used to pay
damages in another region or industry. In addition, policyholders are required to
insure all the fields they use to grow the same crop, and so they cannot choose to
insure only the fields exposed to the highest risks.

Besides its strong dependence on subsidies, the Spanish farmers’ insurance
system is also characterised by its actuarial strength (Garrido and Bardají 2009),
which has evolved steadily since 1978; by its independence from crop selection and
production levels, as shown by the lack of evidence to prove that insurance has a
stimulating effect on these aspects; and, finally, by the absence of phenomena such
as adverse selection and moral hazard. Subsidies from the Ministry of Agriculture
vary between 8% and 45% of the cost of premiums for producers, depending on the
type of product and policy conditions. Some regional governments also provide
additional, albeit smaller, subsidies (Burgaz 2000).

Insurance policies are now frequent in many Spanish farming sectors. The latest
available statistics (Agroseguro 2021) show a total of more than 409,000 insurance
policies in force, €15.59 billion in sums insured and 6.25 million hectares of insured
land. The percentage of production insured by the system varies greatly by sector,
but in some cases (persimmon, non-citrus fruit trees, extensive arable crops,
bananas, table grapes), it is close to or greater than 80%.

There are several reasons for the expansion and robustness of the agricultural
insurance system in Spain: its extended coverage, which now includes all climate
risks in agriculture; the participation of private insurance companies, with the
government’s role being restricted to coordination, promotion and publicity; the

13The legal requirement establishes that insurance must be taken out gradually according to
produce, areas and risks, until roll-out is complete. The requisites that a risk should comply with
to be included in an insurance policy are a technical feasibility study to establish the risk insurance
conditions and the existence of sufficient funds to meet the requirements of subsidies on the cost of
insurance policies.
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importance of producers’ organisations participation on the operational and
decision-making bodies of ENESA (Ministry of Agriculture), which makes it pos-
sible to match the insurance products that are available directly with the sector’s
actual needs; agricultural insurance as the only tool for coverage against natural
disasters, which means that there is no need to turn to ad hoc support in the event of a
loss and people are encouraged to take out insurance; coordinated participation and
initiatives by the government and other organisations; continuous technical improve-
ment of the system, which has gradually brought the insurance system in line with
the agricultural and geographical circumstances of Spanish farming and its inherent
risks; public support for the system, which the government sees as a key aspect of an
effective income policy; and the government’s role as a re-insurer through the
Insurance Compensation Consortium, which has enabled private insurance compa-
nies to engage in the coverage of new risks (Burgaz 2000).

The implementation of income and revenue insurance in Spain is one of the
current guidelines for the Spanish agricultural insurance system. However, there are
regulatory and technical constraints that restrict the development of these tools. The
regulatory constraints stem from the national legal framework since Spanish legis-
lation (1978 Law of Combined Agricultural Insurance) only provides for agricultural
insurance to cover risks arising from natural agents and adverse climate events and
does not include income and revenue coverage. However, recent EU legislation has
extended the support for risk management tools14 by allowing member states to
grant support for risk management tools based on their needs, such as financial
contributions to insurance premiums and financial contributions to mutual funds.
This support may be awarded to promote risk management tools that help farmers
manage production and income risks associated with their agricultural operations
over which they have no control. In these cases, member states establish the
eligibility conditions for these tools in terms of the types and coverage of eligible
instruments, the methodology for the calculation of losses and the triggering factors
for compensation, and the rules for the constitution and management of mutual funds
and other risk management tools.

In practice, the configuration of income and revenue insurance should be in line
with the World Trade Organization’s Marrakesh Agreement on Agriculture as well
as the criteria identified by the European Commission in its Regulation (EU) 2021/
2115. Compliance with both requirements means the government can participate
financially in income insurance and income safety net programmes. The following
conditions have to be met to be eligible for these payments:

14Regulation (EU) 2021/2115 of the European Parliament and of the Council of 2 December 2021
establishing rules on support for strategic plans to be drawn up by Member States under the
common agricultural policy (CAP Strategic Plans) and financed by the European Agricultural
Guarantee Fund (EAGF) and by the European Agricultural Fund for Rural Development
(EAFRD) and repealing Regulations (EU) No. 1305/2013 and (EU) No. 1307/2013 (OJEU
06-12-2021). Art. 76, Risk management tools.
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1. Support is granted only for covering losses that exceed a threshold of at least 20%
of the average annual income of the farmer in the preceding 3-year period or a
3-year average based on the preceding 5-year period, excluding the highest and
lowest income figures.

2. The support is limited to one or more percentages not exceeding 70% of the
eligible costs.

Member states ensure that any overcompensation resulting from combining
interventions using these tools with other public or private risk management schemes
is avoided.

The technical constraints to implementing these insurance models involve several
aspects, such as the varying exposure of agricultural production to market risks and
the coverage of CAP direct aid, which already protects against this type of risk in
some sectors. Consequently, this type of insurance is more attractive in sectors that
are less reliant on direct CAP support. Moreover, it is essential to have reliable data
on farm gate prices, production costs and yields. Studies conducted to explore the
feasibility of this coverage in the Spanish agricultural insurance system point to
some critical issues (ENESA 2018). Using indexed data, i.e. linked to a regional
yield, climate results or other correlated variables, would entail less moral hazard,
although it might be more contentious as it would not be tied to each individual’s
specific situation. Furthermore, the introduction of insurance could result in changes
in the price variability system, which might be altered due to an increase in supply or
interference from the sector itself or even distortions in the selling price.

As of the time of writing this paper, some pilot schemes have been run in this line
of insurance (Bielza et al. 2002; Aguado and Garrido 2008). In the 2003–2004
season, an experimental potato income insurance programme was launched (ENESA
2018), which provided an additional price guarantee. This covered both the adverse
consequences of climate risks and poor market price performance. However, it was
discontinued due to poor uptake by farmers and legal restrictions. In 2009–2011,
Agroseguro commissioned some exploratory studies to move forward with the
technical design of income and/or revenue insurance in some agricultural sectors
(Mateos-Ronco and Server 2020). In 2017, a working group was set up in the
Ministry of Agriculture (ENESA) to examine the feasibility of implementing income
and/or revenue insurance. A pilot experiment in the shape of income insurance
(which requires fewer variables than revenue insurance in actuarial calculations)
was conducted in the cereal sector. Two alternative formulas were studied: as
coverage in addition to crop yield insurance or as independent income insurance.
In the first case, the producer would have to take out crop yield insurance to cover
catastrophic damage as well as additional coverage against catastrophic price shocks.
If only production damage were sustained on the farm, the insured producer would
be compensated under the terms of the relevant crop yield insurance contract.
However, although there is no prospect of this study’s proposals actually being
implemented, technical work has continued with a view to assessing its possible
technical specifications (average prices, premiums, etc.).
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Future strands in risk management include actions to be taken by producers and
also by the agricultural insurance industry. In the former case, this involves adapting
crops and varieties, seeking out new cultivation areas, changes in cultivation prac-
tices (sowing dates, pruning, etc.) and, in general, stepping up preventive measures
according to the risks. The future direction of agricultural insurance includes con-
tinuing to enhance the coverage of the insurance lines available and tailoring them to
the adverse effects of climate change on the sector. The main climate events of recent
years in Spain (drought in 2017, hail in 2018, cold drop in 2019) seem to be clearly
correlated with climate change, leading to more damaging and widespread events.
Further steps should be taken in the search for a technical balance to meet the
indemnities that arise. Better coverage is required, premiums need to be aligned
with a solid actuarial basis to cope with the increase in risks, reinsurance has to be
tailored to the new situation and a sufficient stabilisation reserve should be built up to
tackle greater volatility (Agroseguro 2019).

The Ministry of Agriculture’s strategy for future action on agricultural insurance
is anchored in a proactive perspective (Ministerio de Agricultura, Alimentación y
Medio Ambiente 2016). The action strands are based on (1) improving the coordi-
nation and transparency of information between system actors by providing access to
common registers and enhancing the use of computer systems for information
transfer, (2) using resources more efficiently to extend risk cover by coordinating
risk management support policies and streamlining the procedure for granting
subsidies, (3) building a risk management culture in the industry by fostering a
proactive mindset on the part of producers and putting in place measures to convey
and publicise the idea of agricultural insurance as effectively protecting against
agricultural risks and (4) further research and analysis of new coverage (income
insurance, revenue insurance), producer demand for coverage and risks and, in
general, adaptation to the sector’s actual needs.

6 Conclusions and Some Future Lines of Research

Farm viability is crucial to ensuring the sustainability of farming and food systems.
However, growing risk exposure is increasingly affecting producers’well-being and,
consequently, the economic and social sustainability of their agricultural business.
Hence, public policies in support of European agriculture point to the significance of
risk management as a means to ensure stable, decent farm income levels that secure a
good standard of living for people who rely on agriculture as their livelihood.

The current approach to agricultural risk management emphasises the leading role
of stakeholders in designing policies and tools to support risk management and the
need for them to adopt a proactive stance in managing these risks. The comprehen-
sive and participatory approach to risk management as an extension of the current
holistic view is based on these premises.

Experience shows the need for a close partnership with stakeholders in develop-
ing risk management policy toolkits to define ex ante the various levels of
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responsibility for risk management and the scope of existing policy tools. Risk
management must go beyond simply targeting producers and public institutions
and should involve the input of all stakeholders that can interfere with the mecha-
nisms underlying risk management. Along these lines, Bertolozzi-Caredio et al.
(2021) point out that progress in risk management should not be restricted to
strategies against shocks (droughts, price drops) but should instead focus on the
ability to anticipate long-term challenges such as climate change and changes in
consumer preferences. Accordingly, they suggest that this approach be founded on
three avenues: developing learning and knowledge networks, fostering new forms of
partnerships and mapping out integrated policy and financial instruments.

Meanwhile, the current thrust of policies to support producers in natural hazard
risk management is to encourage them to be more proactive in preventing the
adverse impacts of natural disasters and to adapt and transform their businesses in
response to future climate and natural hazard risks. Risk management from a
resilience approach (OECD/FAO 2021) entails addressing the challenge of how to
provide assistance to producers in the event of a disaster without discouraging a
more resilient recovery anchored in their use of active strategies to reduce their
vulnerability.

Producer support policies, such as direct payments, risk management tool subsi-
dies and technical assistance, need to be appropriately designed so that they do not
merely reduce the cost of risk but rather serve as add-ons and, most importantly,
incentives for producers to adopt robust on-farm strategies to prepare for, mitigate
and prevent natural hazard risks in the long term. In this context, governments must
support agricultural stakeholders in building their resilience to natural-hazard-
induced disasters by providing training and extension services as well as targeted
and science-based information about risk, assessing agricultural damage and losses
in the wake of a disaster and investing in appropriate public infrastructure for the
reduction of disaster risks. A holistic approach to risk management will help achieve
complementarity between the tools by preventing overcompensation and lessening
adverse selection and moral hazard behaviour. Public support for risk management
should target compensation for market failures, with aid being restricted to admin-
istrative costs and catastrophic risk losses (Glauber et al. 2021).

Risk management in agriculture inevitably has to adapt to the new conditions of
its setting. Farms are increasingly complex economic units with diversified revenue
streams (agri-tourism, energy production), varied use of technology, greater signif-
icance of off-farm work, multiple and dispersed ownership and even greater geo-
graphical dispersion of farms. However, alongside these complex economic entities,
there are also small farms that are extremely important in many European countries,
and this explains why farm structures have developed in highly heterogeneous
systems. This is compounded by the increasing exposure of European farmers to
production risks and market and policy risks due to policy environments. European
agriculture is evermore exposed to climate change and significant policy changes,
and support for risk management in agriculture is increasingly prominent in the
CAP. Hence, greater understanding is needed about the relationships and ramifica-
tions of producers’ risk preferences and their instability over time coupled with the

240 A. Mateos-Ronco



impact of agricultural support measures on these preferences. These measures are
becoming increasingly more complex in line with the intricate scenario of risks for
agricultural activity in the EU, and this means that assessing them calls for a change
of outlook.

In Spain, guidelines for the future in agricultural risk management also under-
score producers’ proactive role in their strategies for preventing and adapting to the
adverse effects of uncertainty, volatility and climate events as part of their farm
management. To this end, there is a robust agricultural insurance system in place,
which is one of the most developed in the EU, built on the principle that insurance is
the public support tool for risk management and consequently a condition for
prioritising access to other public policy aid. The transparency and accessibility of
the system and the availability of information for sound decision-making are crucial
to win producers’ trust. Engagement in the system of various tiers of government
(Ministry of Agriculture, Ministry of Economy, regions) and private organisations
requires appropriate coordination and information transfer coupled with flexible,
simple document management (procedures, forms, subsidy payments) to deliver
certainty and ease of understanding for policyholders. This diverse participation by
public and private bodies requires a common course of action on agricultural
insurance which is also coordinated with other public policies (taxation).

Farmers need increasingly sophisticated insurance models with higher levels of
protection and affordable costs, and they are also keen to engage in the insurance
design and implementation stages. Further study and research into the risks faced by
producers which capture farmers’ perceived importance of the different types of
risks are needed. This multiple-peril approach entails significant challenges, such as
the intense data requirements needed to understand how risks are interconnected and
how their knock-on effects are generated.

The system’s future development is designed to foster the introduction of insur-
ance in some sectors with lower uptake rates; explore the potential roll-out of income
insurance in certain crops and regions by assessing its economic, legal and fiscal
suitability; examine the feasibility of revenue insurance in those cases where income
insurance has already been introduced (which would require the availability of real
data on farm revenue to perform the actuarial calculations); proactively champion
Spain’s position with the EU and the CAP on agricultural insurance bearing in mind
its special climate variabilities, like other Mediterranean countries, and its vulnera-
bility to climate change; and propose the extension of its robust agricultural insur-
ance system to other member states. It is also essential to put in place mechanisms to
enhance the system in terms of policyholder loyalty, implementation and retention,
which means reviewing the demand for cover and risks, devising new coverage
tailored to producers’ actual needs, delivering more bespoke insurance (with partic-
ular reference to insured yields), developing new indexed and technology-based
insurance and leveraging IT in taking out and tracking insurance (Ministerio de
Agricultura, Alimentación y Medio Ambiente 2016).
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Pension and Sustainability: The Case
of Employee Capital Plans in Poland

Janina Petelczyc

1 Introduction

In this chapter, the undeniable reality of anthropogenic climate change is acknowl-
edged, as confirmed by the Intergovernmental Panel on Climate Change (IPCC) (
2021). The negative consequences for future generations will escalate if the goals set
forth in the climate agreement are not met. The insurance industry is not immune to
the effects of climate change, and various methods of addressing this risk have been
observed (as seen in studies by Mills in Mills 2009, Stechemesser et al. in
Stechemesser et al. 2015, and Raymond et al. in Raymond et al. 2020). The chapter
suggests that the climate-related pension risk faced by future retirees must also be
considered. This risk is a combination of investment risk and climate risk, which will
ultimately affect the quality of life of future pensioners. Even high pension benefits
cannot ensure a decent life if the world is plagued by weather disasters, resource
scarcity, and wars, resulting from climate change. Hence, while designing future
pensions for generations that will retire in the next 20–50 years, it is crucial to
consider not just the investment risk but also the impact of climate change on life
quality.

The pension industry is susceptible to both climate and investment risks, but it
also has the potential to contribute to these problems. Currently, financial markets—
of which private insurance and pension institutions are part—contribute to climate
change as a major source of financing for, e.g., coal, gas, or oil (Bingler et al. 2020;
Reclaim Finance 2021). However, pension funds have the capacity to address these
challenges if they adjust their investment policies to sustainability needs. It has been
demonstrated that a ‘green transition’ requires not only public capital but also capital
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from private entities, including insurance sector and pension fund investments (Della
Croce et al. 2011; Chebanov 2019; Owen 2021). As a result, addressing the climate-
related pension risk is not feasible without the participation of financial markets,
including the insurance and pension sector.

In this chapter, we examine the climate-related pension risk in the Polish occu-
pational pension system from two angles. Firstly, we investigate the perspectives of
the participants. In a representative survey conducted among Poles, including
participants of Employee Capital Plans, we asked questions such as: Do they
consider anthropogenic climate change as a significant challenge? Are they inter-
ested in investing sustainably? And, if so, what conditions would they consider for
this type of investment? The second, complementary perspective is a legal and
non-financial analysis based on the stakeholder theory. We examine whether the
market for additional employee pension plans in Poland is regulated in a way that
supports sustainable investments. If individual investors wish for their pension
contributions to be invested sustainably, would their views be taken into account?
In this chapter, we outline the concept of sustainable investments against the
backdrop of environmental (E), social (S), and governance (G) criteria. These criteria
address contemporary issues such as environmental and climate concerns, as well as
workers’ rights and other human rights. The EU’s ESG taxonomy serves as a
classification system that provides a list of sustainable economic activities and
allows for the evaluation of an investment’s sustainability (Camilleri 2018). We
have chosen Poland because it is one of a few Central and Eastern European (CEE)
countries that have recently introduced new, quasi-obligatory Employee Capital
Plans (in Polish: Pracownicze Plany Kapitałowe (PPK)). According to the Financial
Supervision Authority, at the end of 2022, there were 2,894,375 individuals in those
plans (KNF 2023). There are also three other, less popular, but still important capital
pension plans: Individual Retirement Account, Individual Retirement Security
Account, and Employee Pension Plans. This suggests a potentially larger pool of
individuals who may demand more sustainable investments of their contributions
from the pension funds. It is worth adding that ethically managed funds in the CEE
region have a small market share and have not yet entered the occupational capital
pension fund market. However, their number is increasing, and Poland has the most
well-developed segment of these types of funds in the region, although it is still small
compared to Western Europe (Adamska et al. 2016).

2 Theoretical Framework and Hypothesis Development

In this chapter, we base on the stakeholder theory, focusing on individuals who are
pension members as its core and situating it within the institutional and legal
framework of the Polish supplementary occupational pension fund system. The
concept of stakeholder theory was first introduced by Richard Edward Freeman in
the early 1980s. It is a central concept of modern business ethics, positing that
organizations have a duty to consider the interests of all their stakeholders, not just
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shareholders. It means that, e.g., managers of insurance or pension investment funds
must consider the consequences of the institution’s activity with a bigger picture in
mind, and their goals should be broader than ensuring a high return on investment.

According to the above-mentioned theory, institutional investors should also
minimize the negative social and environmental cost of generating profits imposed
on stakeholders. A stakeholder is a broad notion describing every member of a group
or an individual that can affect a company (Freeman 1984). It is up to the company,
including pension or other insurance fund, to determine which groups of
stakeholders—if not all—should be considered in the formation of its investment
and other policies (Donaldson and Preston 1995).

A theory of stakeholder identification was developed by Ronald K. Mitchell,
Bradley R. Agle, and Donna J. Wood. They tried to understand how stakeholders are
identified and how their relative importance is determined. The authors argue that the
identification and salience of stakeholders is a complex and dynamic process that is
influenced by a variety of factors, including the organization’s goals and strategies,
the actions of other stakeholders, and the legal and regulatory environment in which
the organization operates (Mitchell et al. 1997). This last aspect is particularly
important in our chapter, in which we analyse not only the attitude of individual
participants of Employee Capital Plans towards climate change and sustainable
investments but also the possibilities of their influence on the investment policy of
the funds. Individual investors are widely recognized as important stakeholders in
the fund industry. Studies show that individual investors play a significant role in the
financial markets and that their investment decisions can impact market trends and
performance (Kaniel et al. 2012; Agrawal and Hockerts 2021).

Moreover, what is important, from the point of view of this chapter, is that
individuals invest more in firms with clear and concise financial disclosures (Law-
rence 2013). There are a bunch of papers showing that institutional investors may be
interested in sustainable investments (e.g. van Duuren et al. 2016, Morgan Stanley
2019; Murad 2017), and stakeholders may demand more information related to
sustainability, including information on ESG investments (Aras and Crowther
2009). But a study conducted in the UK in 1990–2005 shows that managers’
awareness has a minor impact on their investment policies because of a lack of
demand (Pfeifer and Sullivan 2008). Further studies conducted in 2015 and 2017
confirm that portfolio managers, by and large, fail to consider ESG issues in their
investment analysis because of the absence of demand from clients and investors
(CFA Institute 2017).

It is, however, an unresolved issue whether participants of occupational pension
plans in CEE countries were interested in sustainable investments. There is a study
on Polish individual investors showing that even though they consider climate
change as an important issue and are in favour of ESG investments, their propensity
to sustainable investments decreases if the returns are lower than from traditional
investments (Petelczyc 2022). But this study does not take into account the speci-
ficity of future pensioners, who always invest with a long-term perspective and are
exposed to climate-related pension risk. This risk, from the perspective of future
pensioners, is related not only to financial security and lower returns on investments
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and potential insolvency of pension funds but also to conditions of life deteriorated
by climate change, including increased costs of food, housing, and healthcare, which
can affect the conditions of living for pensioners. We assume that individuals who
are participants of capital pension schemes may perceive these challenges more
acutely than institutional investors. The significance of this issue is evident as the
shift in the retirement system in Poland, decreasing the role of the first public pillar,
leads to the expansion of additional capital pension plans. As a result, individuals are
now responsible for managing their own retirement savings and investing their
money in a manner that will provide for them in their later years. Therefore, our
first hypothesis is that Polish retail investors who are participants of Employee
Capital Plans (PPK) and consider climate change as an important issue are
interested in ESG investment.

The second important aspect of this analysis is to answer the question of whether
participants of Employee Capital Plans in Poland are considered stakeholders by
pension managers. Are Employee Capital Plans governed democratically in the
sense that individual participants have an impact on the investment policy of
the fund? The studies on the stakeholders of pension plans conducted so far in
countries of Western Europe and in the United States indicate the dominant role of
financial experts in management and pension investment policy (McCarthy 2014;
Natali 2018; Nölke 2020; Golka and van der Zwan 2022). Financial experts have
also been found to occupy a dominant position in CEE financial systems (Orenstein
2009; Naczyk 2018). However, the interests of banks and asset managers could be in
conflict with those of individual investors, especially in the context of short- and
long-term perspectives. Participants of pension funds could typically prioritize long-
term stability and security in their investment strategies, including climate risk,
which means that they can be more interested in sustainable investments. Pension
fund managers may, in turn, prioritize short-term gains over long-term sustainability
due to different investment goals, perspectives, and risk profiles. It is therefore
crucial which stakeholders and to what extent are taken into account when creating
investment policy.

According to a study by Evan McGaughey, increased democratization of the
governance of pension funds could boost the sustainability of their investments
(McGaughey 2021). As we have shown, more individuals are becoming share-
holders in more than one company on the stock markets due to pension deregulation
and the decreasing role of the ‘first’ public pension pillar (Sandberg 2008; McCarthy
2014). However, even those capital owners who care about the environment, human
rights, or business ethics lack the ability to influence how their retirement funds are
allocated, as financial institutions manage these investments on their behalf
(McGaughey 2021). So far, social dialogue in Poland is rather at a very low level
(Czarzasty 2019; Gajderowicz et al. 2021) which leads to the second hypothesis,
according to which the current willingness of participants of Employee Capital
Plans in Poland to engage in sustainable investments is irrelevant because par-
ticipants are not considered stakeholders.
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3 Methodology

To test the first hypothesis, we analyse data from two phases of the Omnibus survey,
which were carried on in Poland in January and February 2021. The study was
conducted by a specialized polling institute (SW Research) that used the computer-
assisted web interviewing (CAWI) method. The survey, which took the form of an
Internet panel, included weights based on gender, age, income groups, and educa-
tional quotas. From the whole sample, we separated those respondents who are
members of Employee Capital Plans (PPK). The sample consists of 2416 Poles,
1299 women, and 1117 men, including 1142 retail investors (people who invest in
the capital market, including capital pension policyholders). From the database, we
extracted those people who are participants of Employee Capital Plans. As a result,
we have a sample of 346 Poles with 173 women and 173 men. Respondents were
asked about their attitude towards human-caused climate change, ESG investments,
the importance of pro-environment and pro-social values, and their readiness to
forgo higher profits in an attempt to attain environmental goals. To test our first
hypothesis about the opinion on human-caused climate change, we asked a question
with six possible answers. Below are the provided options:

1. ‘Climate change is currently one of the greatest threats to modern civilization.’
2. ‘Climate change is a threat but is one of many dangerous phenomena.’
3. ‘Climate change is not a particularly significant threat.’
4. ‘Climate change is not a dangerous phenomenon at all.’
5. ‘There is no such thing as human-caused climate change.’
6. ‘It’s hard to say/I don’t know/I have no opinion.’

We simplified the answers into three categories, ranked from most important to
least important:

1. ‘Climate change is an important problem.’
2. ‘Climate change is not an important problem.’
3. ‘I don’t know/It’s hard to say.’

The dependent variable is based on the question about the attitude towards
pro-environmental investment (E from ESG) of the participants of PPKs: If you
were to choose a fund, how much impact environmental considerations would have
on your choice? The answers were:

1. ‘Not at all important’
2. ‘Slightly important’
3. ‘I don’t know/hard to say’
4. ‘Fairly important’, and
5. ‘Very important’

Answers 1, 2, and 3 indicate that environmental considerations are either not
important for or not taken consciously into consideration by a given respondent,
whereas answers 4 and 5 indicate the opposite. For the bigger picture, we also ran a
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binomial regression using a sample of all 1142 retail investors. The dependent
variable was based on the question of propensity to sacrifice part of the profit for
ESG investments, which we recorded as:

0. ‘willingness to make a financial sacrifice for ESG’ and
1. ‘the lack of willingness to make a financial sacrifice for ESG’

The independent tested variables include membership in Employee Capital Plans,
as well as age, gender, monthly net income, educational level, the population of the
locality of residence, and attitude towards human-caused climate change. Those
variables were included in the first model designed to test hypothesis 1.

Testing of the second hypothesis required a multidisciplinary approach. We
conducted an analysis of the legal acts on Employee Capital Plans, namely:

1. The Act of October 4, 2018 on Employee Capital Plans (Dz. U. z 2023 r. poz. 46)
2. Explanatory Memorandum to the Act of October 4, 2018 on Employee Capital

Plans

The analysis starts by reviewing the relevant laws and regulations governing
Employee Capital Plans with special attention put on the role of employers and
employees in their management. We analysed how often and in what context
participants appear in the Act. This analysis of legal provisions allowed us to
evaluate whether employees who are participants in Employee Capital Plans can
be considered stakeholders and what (if any) impact they have on fund investments.
As part of our analysis, we also examined the legal provisions regarding investment
policies of Employee Capital Plans to identify opportunities and conditions for
incorporating sustainable investing practices into these plans. We also analysed the
first reports of companies in which Employee Capital Plans are investing to see
whether ESG criteria are met in their investment policy.

4 Individual Perspective Results

The first of the research hypotheses relates to the attitude to climate change and the
willingness of people who are participants of Employee Capital Plans to invest in
ESG. First, we analyse their attitude towards climate change. Therefore, the respon-
dents were asked: What is your personal opinion on human-induced climate
change? As one can see (Fig. 1), the majority of the respondents (74%) consider
human-caused climate change as an important problem.

To test the initial hypothesis, it is, however, essential to confirm whether there is a
statistical correlation between the participants of Employee Capital Plans who
acknowledge the significance of climate change and their expressed endorsement
of ESG investments. The analysis supports the hypothesis that there is a statistically
significant dependence between a person’s attitude towards climate change and their
willingness to choose funds with pro-environmental investments. The more impor-
tant the climate change is for a respondent, the more important environmental issues
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are for their investment decisions, with χ2 = 26.062, p < 0.001. However, this
association is weak, at the level of 0.194 at the Cramer’s V (Tables 1, 2, and 3).

Therefore, evidence supports the first hypothesis, and there are no grounds for
rejecting it. Almost 3/4 of the respondents who are participants of Employee Capital
Plans consider climate change to be a significant problem. At the same time, most
people who see the problem of climate change want pro-environmental investments
to be made when their contributions are taken into account. However, a deeper
analysis shows that participants of Employee Capital Plans do not differ from other
retail investors in terms of the conditions under which they want pro-environmental

Hard to say/don’t 

Fig. 1 Opinion on human-induced climate change (Source: The author)

Table 1 Cross table, attitude towards human-caused climate change with pro-environment
investment importance (Source: The author)

Pro-environment investment
importance

Total
Not
important

No
opinion Important

Attitude towards
human-caused cli-
mate change

Climate change is
an important
problem

Count 11 50 195 256

Climate change is
not an important
problem

Count 10 16 43 69

No opinion Count 1 12 8 21

Total Count 22 78 246 346

Pearson Chi-square Value
26.062 a

Df
4

Asymptotic significance
(two sided)
<0.001

Nominal by nominal V
Cramer

0.194 <0.001

Pension and Sustainability: The Case of Employee Capital Plans in Poland 253



investments. In this research, retail investors are those having capital pension
accounts (individual or occupational) or investing in treasury bonds, shares, and
other equity instruments, namely people who invest their money in the capital
market. Less than 10% of them are likely to invest in ESG also when the likely
returns on the investment would be lower than one from a traditional investment,
whether it is all retail investors or only policyholders of Employee Capital Plans (see
Table 2).

Table 3 presents the results of the estimated binomial regression model. The
model was used to ascertain the effects of being a participant of an Employee Capital
Plan, as well as age, gender, income, education, propensity to pro-environment
investments, and attitude towards climate change on the likelihood that respondents
would forgo a part of their profits to engage in ESG investments. This logistic
regression model was statistically significant χ2 = 25.653, p < 0.001. Out of
seven predictor variables, only one was statistically significant. The model shows
merely a decreased odds of forgoing profits among people who perceive climate
change as not important. Their odds of forgoing higher profits decrease by a factor of
0.364. It means that any other variable, including being a participant of an Employee
Capital Plan, has proven to be statistically insignificant.

Table 2 Willingness to accept a different return rate from ESG funds as compared to traditional
investments among members of PPKs and all retail investors (Source: The author)

Members of
PPKs N = 336

All retail
investors
N = 1142

Only if the likely return on the investment would be higher
than the average return on a traditional investment.

33.8% 29.3%

Only if the likely return on the investment would be at
least equal to the return on a traditional investment.

34.1% 32.7%

Also when the likely returns on the investment would be
lower than one from a traditional investment.

9.2% 9.7%

I am not interested in this type of investment; I prefer
traditional funds.

10.7% 13.6%

I don’t know/It’s hard to say. 12.1% 14.6%

Table 3 Odds ratio from
binomial logistic regression
for the readiness to forgo
profits in favour of ESG
among retail investors
(Source: The author)

Odds ratio

Attitude towards human-caused climate change 0.364***

Gender 0.723

Age 1.232

Income 0.912

Education 1059

Being a participant in Employee Capital Plan 0.722

Pro-environmental investments 0.877

Constant (coefficient) 34,612**

***p ≤ 0.01; **p ≤ 0.05; *p ≤ 0.1
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The Hosmer and Lemeshow goodness-of-fit test yielded a non-significant p-value
of 0.811, signifying a strong alignment between the statistical model and the
observed data, thus affirming the model’s suitability for the analysis (see Fig. 2).

Participants of Employee Capital Plans do not differ from the general population.
The binomial regression model did not show their greater inclination to
pro-environmental investments. However, in accordance with the initial assump-
tions, most of these people perceive climate change as a significant problem and
would like their investments to be more pro-environmental (although most do not
want to do it at the expense of lower own profits).

5 Employee Capital Plans Regulatory Perspective Results

Since we already know that under certain conditions, participants of Employee
Capital Plans in Poland would like to invest more pro-environmentally, we need to
answer the question as to whether they have any influence on the investment policy
of the funds and if they are perceived as stakeholders. Employee Capital Plans are
regulated in the Act of October 4, 2018 on Employee Capital Plans (Dz. U. z 2023
r. poz. 46.). This Act regulates almost all the issues connected to this pension
provision. To verify our second hypothesis, we need to analyze this Act in two
respects: (1) the role of the participants in the whole process and (2) the investment
policy of the funds.

According to the legal definition (article 2 of the above-mentioned Act), a
participant is an individual who has reached the age of 18, on behalf of whom the
employing entity has concluded an agreement on running an Employee Capital Plan
with a financial institution. For the purpose of this chapter, we consider participants
as retail investors as their private contributions to pension provisions are invested in
the capital market. The word ‘participant’ appears in the document as many as
350 times. A closer analysis shows that, in most cases, they concern formal and
legal issues:

(a) Forms of declarations, resignation, and participation (articles 4, 14, 18, 19, and
23)

(b) Financing of contributions (articles 25, 27, 28, 31, 32, 33, and 35)
(c) Collecting and providing information on the accumulated funds (article 74)
(d) Formalities related to the divorce or death of participants (articles 21, 80, 81, 85,

and 86)
(e) Forms and terms of payment (articles 96, 97, 98, 99, 100, 101, 102, and 105)

Under the analyzed Act, options for influencing the selection of funds by partic-
ipants of Employee Capital Plans are highly limited. There are only two possible

Step Chi-square df Significance

1 4,483 8 ,811

Fig. 2 Hosmer and
Lemeshow test for the
model
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options. The first concerns the choice of the financial institution with which the
employer will sign the agreement. According to article 7 point 3 of the Act, ‘The
employing entity, in agreement with the trade union organization operating in this
employing entity, selects the financial institution with which an agreement on
managing the Employee Capital Plans will be concluded’. The selection of the
financial institution with which an agreement on managing the Employee Capital
Plan is made by the employer represents a limited form of influence of participants. It
is only exercised at the beginning of the implementation of the Employee Capital
Plan in the company and only by members of the unions or other representative
groups of employees.

The second option concerns the individual influence of participants on the choice
of the sub-fund but not on the investment policy of these sub-funds. According to the
Act, the so-called defined date funds allocate higher proportions of investments into
shares for younger people and into safer options, such as treasury bonds for older
people, thus reducing investment risks for the latter group (see Table 4). Every
participant is assigned to the defined date funds, depending on how many years
he/she is missing until 60 years old.

However, in accordance with article 45, a participant may submit to the fund an
application for conversion into a sub-fund other than the one designated for his/her
age group. This solution responds to the different needs of participants related to
their attitude to risk rather than to dissatisfaction with the investment policy. To sum
up, a participant in a Polish Employee Capital Plan has practically no influence on
the investment policy of the funds in which he/she invests his/her money for old age.
Therefore, there are no grounds for rejecting the second hypothesis as according to
this analysis, participants of Employee Capital Plans are not perceived as stake-
holders in accordance with the law.

Table 4 Investment limits based on the age of the participant of an Employee Capital Plan (Source:
analizy.pl)

Equity securities (shares, investment
certificates, participation units in
investment funds)

Bonds (treasury bonds, treasury bills,
certificates of deposit, and other
negotiable securities)

More than
20 years up to
60 years old

60–80% 20–40%

20 years
before 60 years
old

40–70% 30–60%

10 years
before 60 years
old

25–50% 50–75%

5 years
before 60 years
old

10–30% 70–90%

60 years old Max. 15% Min. 85%
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However, if, in accordance with the above-proven declarations, most of the
Employee Capital Plan participants are interested in pro-environmental investments,
it is worth analysing whether the legislator provided for sustainable investments in
the Act. The investment policy of Employee Capital Plans is described in the
Explanatory Memorandum for the Act and Chapter 6 of the Act, Investment and
pension funds, where the funds of the Employee Capital Plans are accumulated. The
Explanatory Memorandum highlights two main aspects related to the creation and
investment of Employee Capital Plans. Firstly, it concerns the enhancement of the
potential for individual income growth and GDP, which in the long term contributes
to strengthening the stability of the pension system and the growth of pension
benefits. The second most important aspect is the emphasis on the safety of invest-
ments, especially through the introduction of ‘defined date funds’, described earlier
in this chapter. The term ‘sustainable investment’ does not appear either in the Act or
in the Explanatory Memorandum. However, the legal guidelines regarding invest-
ment policy are precisely detailed in article 37 of the Act. Special attention should be
paid to the proportion of assets to be invested on the Warsaw Stock Exchange
(WIG-20 and mWIG-40 indices) in the equity securities part. It is:

1. A minimum of 40% of the value of assets in shares included in the WIG20 index
2. A maximum of 20% of the value of assets in shares included in the mWig40 index
3. A maximum of 10% of the value of assets in shares, rights to shares, pre-emptive

rights or other equity instruments issued by public companies listed on the
Warsaw Stock Exchange other than those listed in points 1 and 2.

Since such a large part of assets is invested on the Warsaw Stock Exchange, it is
worth checking whether companies listed on the WIG-20, where a minimum of 40%
of assets of Employee Capital Plans should be invested, are sustainable in terms of
ESG. According to the ESG monitor, reports of companies listed in the WIG20 are
very extensive and often raise climate-related issues, but they lack specific informa-
tion. For persons with a vested interest in environmental issues, one of the major
drawbacks of those reports is the absence of clear metrics on carbon footprint
reduction, as well as inadequate transparency regarding supply chain information.
In effect, WIG20 is the second-to-last of ten indices included in the Global ESG
Monitor 2022 (Hofstetter and Diegelmann 2023). However, this marks only the
beginning of non-financial reporting in the European Union. With the expansion of
the scope of entities required to report and the accumulation of experience in this
area, it is likely that, following the trend observed in France, reporting institutions
will place increasing emphasis on reducing their carbon footprint (Mésonnier and
Nguyen 2021). As of now, Employee Capital Plan funds in Poland do not consider
their participants as stakeholders, and there is no requirement for them to invest in
alignment with ESG criteria.
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6 Conclusions and Discussion

From our research, it appears that participants of Employee Capital Plans in Poland
are not different from the general population, and most of them believe that climate
change is a significant issue caused by human activity. At the same time, they are
interested in environmentally friendly investment options, including those within
their own pension funds. While it is only true under certain conditions regarding
profit, we can conclude that individuals who are members of Employee Capital Plans
are interested in sustainable investments to some extent. However, a binomial
regression analysis revealed that these types of investments are only of interest to
fund participants when they provide at least the same level of returns as traditional
investments. These findings suggest the need for further research. The study is
limited by the insufficient number of explanatory variables, particularly those that
could more accurately assess the extent to which retail investors, including partic-
ipants of Employee Capital Plans, are willing to sacrifice some profits in favour of
responsible investments. There is also a need to further analyse climate-related
pension risk. As for now, it refers mostly to the risk that pension, insurance, and
other financial institutions face due to the potential impacts of climate change on the
value of their investments. Climate change poses significant risks to pension funds as
it can affect the performance of their investments, particularly those in carbon-
intensive sectors such as energy, utilities, and mining. It can also increase the costs
of insurance, which may impact the profitability of pension funds’ investments. It is
worth noting that the risk associated with the investment policy of pension funds is
not solely financial, and it poses a risk to the participants of Employee Capital Plans
as well. This risk is related to the state of the world in the coming decades, the risk of
weather catastrophes, limited access to basic resources, rising costs of living, etc.
Raising awareness among individual members about the impact of pension funds’
investment policies on this risk could potentially increase pressure to shift towards a
more environmentally friendly investment policy. Further exploration of those
aspects is required through both quantitative and qualitative research.

It turns out in the latter part of the analysis, however, that the pressure of
individual participants of Employee Capital Plans alone in the current legal state
may not be enough. The study revealed that the opinions of individual members of
Employee Capital Plans do not hold significant relevance to pension fund managers
under the current legal provisions. Firstly, the level of influence of the Employee
Capital Plan participants is restricted to a minimum as they can only collectively
select a financial institution to manage their funds or individually choose a sub-fund
that differs only in the approach to investment risk. Secondly, the investment policy
of funds under Employee Capital Plans in Poland is largely predetermined and
restricts the choice of more sustainable companies. This is due to the strict definition
of investment criteria, which limits the number of eligible companies. The analysis
confirms this as it shows that the companies in the WIG20, where Employee Capital
Plans must invest a significant portion of their assets, are far from being sustainable.
It seems, therefore, that in light of the presented research results, an EU Sustainable
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Finance Disclosure Regulation (SFDR) may be an insufficient solution, at least for
the countries of Central and Eastern Europe, including Poland. SFDR aims to
increase transparency and accountability in sustainable finance by introducing
harmonized disclosure requirements for financial market participants and financial
advisers. Under this Regulation, financial market participants disclose information
about how environmental, social, and governance (ESG) factors are integrated into
their investment decision-making process and about the impact of their investment
decisions on sustainability. If a financial institution reports that it does not take ESG
factors into account in its investment decisions, it may face reputational risks but not
any other consequences. In a system where stakeholders such as individual partic-
ipants have little influence on the selection of the fund, and in fact none on its
investment policy, this solution may not be enough to really change the investments
of Employee Capital Plans.

The findings presented in this chapter indicate that both Polish individual partic-
ipants in the pension capital market and the institutional frameworks themselves will
likely need to evolve in response to the growing recognition of long-term climate
risks. It is important to ensure that savings in capital pension funds do not finance a
future that will be more difficult to live in.
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