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PRODUCT LIABILITY RISK MANAGEMENT
FOR PRODUCTS EXPORTED
TC THE UNITED STATES AND CANADA

LEGAL PRINCIPLES OF PRODUCT LIABILITY IN THE U.S.
CIVIL LIABILITY

Negligence

A supplier of a product who is neglident in designing
or manufacturing or supplying that product is liable
for harm caused by the negligence. A determination of
neglidence can be based upon improper design, fabri-
cation, packaging, application or warnings,

In legal actions based on the negligencs concept, the
burden of proof is entirely on the plaintiff. In most
ceses it is not easy for e plaintiff to prove, for
example, that = manufacturer was negligent during the
manufacturing procsss,

Some courts have tried to overcome this disadvantage
by the doctrine of "Res ipsa loquitur,” which means:
“the thing speaks for itself.” 0Onder this doctrins
it is said that when a product is made or processed
for a recognized use and someone who uses the product
for such use is injured, without fault or negligence
on his or her part,then the mishap speaks negligence.

Undar the "“Res ipsa loquitur'rule,the burden of proof
is on the defendant, who must show himself fres from
negligence, unless there is evidence that the product
wae improperly handled after it left his control.
This rule has played a prominent role in many product
liability cases and has been applied in many states
in cases of exploding bottles or containers and cases
of foreign substances in bottles or in canned-food
products.

A plaintiff is ordinarily not permitted to rely on
the "Res ipsa logquitur” doctrine to establish negli-
gence in cases whare eguipment, applisnces and the
like, have caused injury, because the defendant no
longer hed control or management of the product.

The theory of nagligence is a traditional common-law
tort. Tort is a wrongful act for which = eivil action
can bs brought, except one involving a breach of con-
tract.




1.1.2. Hacrranty

This legal concept is of a contractual nature and the
rules are established in the"Uniform Commercial Code”
All states, except Louisiena, have adopted this com~-
mercial code.

A warranty mey be defined as a representation having
teference to the character or quality of the article
sold. Liasbility in warranty arisses vwhen damage is
caused by failure of a product to measure up to such
representation mede on the part of the wnmanufacturer
or other supplier.

A warranty can be either express or implied.

* Any affirmation of fact or promise made by the sel-
ler to the buyer which relates to the goods and any
description of the goods creates an express warrsn-
ty that the goods shall conform to the fact, promise
or description. Alsp, any sample or model which is
made part of the bargain creates an express warran-
ty that the whole of the gocds shall conform to the
sample or model.

Statements made in advertigements and sales litera-~
ture (brochures, cetalogs, etc.) have been held by
courts to create warranties. Liability for damagdes
has been imposed upon advertisers where products
did not measure up to explicitly stated claims of
gquality or safety.

¥ Implied warranties are warranties thet accompany a

eale just because it is a sale. There are two types
of implied warranties:

- The "warranty of merchantability” is a warranty
that the goods are reasonably fit for the gene-
ral purpose for which such geoods are sold. This
includes the expectation of reasonable safety.

-~ The "warranty of fitness for a particular use”
io usunlly implicd when & buyer can establish
that he or she has relied on the juddement of a
seller who knows the purpose for which the pro-
duct is purchased. Breach of warranty could be
imposed if the seller recommended the wrong pro-
duct for the buyer’s application.

The express and implied warrenties are significant to
product liability because they allow court actions to
take place without the need for a plaintiff to prove
either negligence or the exigtence of a defect (as is
necessary under the strict liability concept).




1.1.3., Strict Lisbility.

Strict liability is an amalgamation of the negligence
and the implied-warranty theories. The term “Strict
Liability” should not be confused with the concept of
"absolute liability. "

Strict liability is imposed, regardless of fault, for
injury or harm traceable to 2 product defect that
originated while the product was under the control of
the manufacturer or seller.

Absolute liability would be liability ioposed without
the need to prove the existence of a defect.

The principle of strict liability was 1laid down in
1863 by the Supreme Court of California, and has been
adopted by most courts in the U.S. since 1985,

An important aspect of the original strict liability
concept is that it requires that the product is ...
in & defective condition unreasonably dangercus to

the user or consumer.”

There is no legeal definition of "defective condition”
but the term generally inpcludes thres possibilities:
(1) Failure to warn; (2) Faulty design; (3) Manufac-
turind fault.

The requirement that the defect must make the product
"unreasongbly dangerous” has been, and still is, con-
troversial.

Most courts follow the standard that "...the articls
so0ld must be dangerous to an extent beyond that which
would be contemplated by the ordinary consumer who
purchages it with the ordinary knowledde common to
the community as to its characteristics.”

Many jurisdietions, however, follow a 1872 decision
made by a California appellate court, end have since
ruled that requiring proof that a product i1s '"unrea-
sonably dangerous” is the applicstion of a negligence
standard and that, therefore, such proof is no longder
required in cases based upon strict liability.

A product is not considered defective or unreasonably
dangercus simply because it can hurt people. Certain
products in and of +themselves are dangerous and
eannot be made safe without losing their
affectiveness as to their intendsd and ordinary use.
Examples of unavoidably-unsafe products are knives,
saws, dynamite, rat poison, drugs and chemicals. The
law does generally not impose liability for such pro-
ducts provided that they are properly prepared and
marketed and that proper warning is given when the
situation calls for it.
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The theory of strict liability has been extended far
beyond liability to the ultimate purchaser, to in-
clude everyone who comes in contact with the product.
For example, in a case in the state of Michigan, a
hunter, who was described as a bystander, could in-
voke the strict liasbility doctrine to recover for
injuries sustained when his companion’s shotgun shat-
tered, allegedly because of a defective shell.

The main elements which a plaintiff must prove in a
cage involving strict liability are:

(1) The defective {and unreasonably-dangerous)
condition of the preduct;

{2} The causal connection between such condition
and the injuries or damages; and

(3) The defendant’s conneotion with the product
that caused the injury.

In order to prove a defect, the plaintiff is not re-
quired to eliminats with certainty 211 the possible
causes of an accident. It ig sufficient if the evi-
dence reascnably eliminates improrper handling or mis-
use of the product by someone other than the manufac-
turer,

Market-si Liabili

Under the striet 1liability concept, the plaintiff
wmust show that a particular defendant manufactured or
sold the product thet caused him or her harm. In some
cases 1t is virtually impossible for a plaintiff +to
identify, with certainty, one particular manufactur-
er. Inventive as American lawyers are, they came up
with a new theory: "market-share liability.” This
theory was first applied in 1880 by the California
Supreme Court in a case involving the drug DES.

DES (Diethylstilbestrol) is a synthetic estrogen that
prevents miscarrisges and alleviates morning sickness
for pregnant women. It was prescribed between 1841,
when the Food and Drug Administretion (FDA) approved
DES and 19871 when the FDA banned use of the drug. It
had been manufactured by some 300 companiss. In the
late 18680s, the drug was linked to cancer in the
adult deaughters of women who had taken the drug when
they were pregnant. In the 1980s DES was also sus-
vected of causing genstic damage in the children of
these daughters.,

Thousands of suits have bheen filed. In the wmajority
of cases, however, it was extremely difficult for a
plaintiff to prove that twenty or more years ago, her
mother had taken DES that was manufactured by onse




1.

1,

5.

specific producer. Therefore, lawsuits were filed
against all DES manufacturers.

In 1980, the California Supreme Court ruled that *

it was reascnable to measure the likelihood that any
of the defendants supplied the product that caused
the damage, by the percentage which the DES sold by
each of them bears to the entire production of the
drug scld by all..."

This coocept is since known as "market-share ligbili-
ty" and besides in Californisa, has since been edopted
in four other stmetes: Florida, Hawaii, New York and
Washington.

Market-share liability has been limited to cases in-
volving DES, Many attempts have besn made to have
this theory also applied to other preoeducts, but this
has, thus far, bean rejected by the courts.

"Concert of action"” 1s a theory which 1is well esta-
blished in many states. Under this theory, one person
may be held liable for the conduct of another if both
are engaged in a tortuous act in concert, or pursuant
to a common design with the other person, or g&iving
substantial assistance or encouragement toc the other
person, with the knowledge that the other’s conduct
constitutes a breach of duty.

Courts apply this theory, for example, when two people
are drag racing cars and one car strikes a pedestrian
Both drivers could be liable for damages because both
drivers wsre acting together in breasking the law,

Until 1991, "concert of action” had never been applied
to a product liability case. In May 1991, however, a
New York appellate court refused to dismiss two truck
tire and rim manufacturers from a produet lisbility
suit even though neither company manufactured the rim
that exploded and killed a truck driver while inflat-
ing a tire.

The case involves a multipiece-type tire vim, which
was last manufectured in 1874, although it is estima-
ted that more than 3 million are still in use today.

The rim that exploded was manufsctured by Firestone
and Kelsey-Hayes, but the plaintiff alleged that all
multipiece-rim manufacturers knew about the dangers
of the product and conspired to keep it secret from
consumers and the government.
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The tire on the exploded rim was made by Goodyear,
and the plaintiff alleged that Goodyear was aware of
the inherent dangers of multipiece rims because it
made a tire exclusively for installation on such
rims. Goodyear arguesd that, as a manufacturer of a
tire for the rim, it has no duty to warn consumers
about the rim because its own product (the tire) was
not defective. But the court rejeoted Goocdyear’s ar-

.guméent and ruled that Goodyear had "..a duty to bring

to the knowledge of those who are to use its product,
sueh directions as would make it reasonably safe for
the use for which its was declared sujitable,..”

The plaintiff also alleged that multipiece rim manu-
facturers may have acted together to block governmen-
tal action that msy have resulted in a mandatory ra-
call of all rims of that particular type,

The court ruled that all pasrties, named by the plain-
tiff, could be 1liable under the concerted-action
thecory if evidence shows they conspired to hide the
product’s dangers. The court further decided that all
parties must remain as defendants in the casse to de-
termine whether there is enocugh evidence to prove the
rlaintiff’s allegations.

The case has not gone to trial yet.

CRIMINAL LIABILITY

The state of California invented the strict liability
and market-share liability concepts. It is now also
the first (end thus far only) state to impose crimi-
nal liability in product liability cases.

The "California Corporate Criminal Liability Act of
1889" (effeotive September 30, 1980) heolds any corpo-
ration or person,who 18 a manager, guilty of a public
offense, if that oorporation or manager has actual
knowledde of a serious ooncealed danger asscciated
with a product or componsnt of that product and know-
ingly fails to inform the authorities and warn its
affected employees or consumers.

The offense is punishable by impriscnment of maximum
three ysars, or by a fine not exceeding $25,000 for
individuals and $1 million for corporations, or both
that fine eand imprisconment.

FEDERAL LEGISLATION

Although product 1liebility is essentially a state
wmatter, there are several federal statutes that are
important with respect to product liability. These
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statutes deal mainly with consumers’ and workers’ sa-
fety.

Consumer Safety

The objective of the federal statutes concerning con-
sumer safety is mainly to compesl full disclosure to
the purchazser of a product, but they also lay down
safety standards. Some of these federal statutes in
connection with consumer goods are listed below.

% The Cousumer Product Safety Act of 1872 applies to
any article or component thereof that i produced
or distributed for a nonbusiness use.

This includes products for personsl use, household
Products and products used in a residence, school
or in recreation.

It does not include tobacco, motor vehicles, econo-
mic poisone, aireraft, boats, drugs, cosmetics, food
and firearms. {These products are regulated by se-
parate agonhcies.)

The Act sesks to protect the consumer by establish-
ing a regulatory commission, the Consumer Product
Safety Commission (CPRC).

The Act and the safety stendards developed by the
commnission apply to products distributed within the
Onited Btates, including imported products. The U, 5.
Treasury is required to obtain, free of charge, sem-
ples of consumer products to be imported and to de-
liver these samples to the commission.

¥ The Consumer Product Safety Improvement Act of 1890
requires mpanufactursrs to report tc¢ thes Consumer
Product Safety Commission 4if they lose or settle
three product liability suits that allege the ssanme
product caused death or “"grievous bodily injury”
within & two-year pericd. The law provides that the
information provided by the manufaoturers will be
available only to the c¢ommission and to oertain
menmbers of Congress.

Manufacturers are subject to a $1.25 million fine
for failing toc report produots liability settle-
ments or court decisions,

¥ The Motor Vehicle Information and Cost Savings Act
deals with bumper standards, consumer information,
diagnostio inspection and ocdometer requirements.

¥ The National Traffic and Motor Vehicle Safety Act
deals with motor wvehicle safety standards, tire
safety and research and test facilities.
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* Some of the other federal acts applicable to consu-
ner gcods include:Federal Hazardous Substances Act;
Fair Packaging and Labeling Act; Flammable Fabrics
Act; Federal Caustic Poison Act; Refrigerator Safe-
ty Act; Meagnuson-Moss Warranty Act; and so on.

rkers’

It is estimated that B80-8% percent of all product
liability suits in the United States involve indus-
trial goods rather than consumer items.

In all states, +the Workers’' Compensation system is
the exclusive remedy for injuries suffered by employ-
ess in the workplace. This means that an employee, who
is injured on the job, cannot sue his or her employer
to recover more compensation than that provided by
the Workers’ Compensation system.

The smployee can, however, sue the manufscturer of
the machinery, equipment, tool or chemical that was
directly or indirectly related to the accident.

A workplace accident thus turns into a product liabi-
lity suit.

Failure to comply with safety rules, in general, and
the federal QOccupational Safsty and Heelth Adminis-
tration (0OSHA) standards, in particular, can be wvery
damaging to the defense of a product liability suit.

Two of the more ccmmon errors which I encounter in my
dealings with European exporters to the United States
involve warnings and material safety data sheets.

* OSHA regulations often require ~-more than compar-
able safety regulations in Europe-- warpninds on
machinery and eaquipment. The regulations are very
specific and prescribe where such warnings need +to
be posted, the wording of the warn1ngs and usually
even the size of the letters.

Product liability cases have been lost by manufact-
urers for lack of mandatory warnings.

* OSHA regulations require that purchasers of cheni-

cal materials be provided & Material Safety Datas
Sheet (MSDS). The MSDS must be in English snd must
contain the information specified by OSHA.
4 common error made by European manufacturers is to
translate into English the safety data sheet which
is made in accordance with the regulations or stan-
dards in their country. However, these European data
sheets require far less information than is requir-
ed to comply with CSHA’s specific regulations.
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The informatioh provided--or lack of informetion--
in the MSDS 1is playing =an increasingly important
role in product liability cases,

JURISDICTION OF AMERICAN COURTS
COURT SYSTEMS

The United States has two fully organized and funct-
ioning court systems: state courts and federal courts
{see slide).

JURISDICTION (general)

Producot liability is essentially a wmatter of state
law, and jurisdiction is usually no problem when both
plaintiff and defendant are residents of the same
state. It is the appropriate state court which decides
the oase, based cn the law of that state.

When a case is heard in a federal court (for example,
because of diversity of citizenship), state law will
be applied. To decide the applicable state law, there
is a body of rules known as the "Law of the Confliots
of Laws.” However, this law is in itself state law--
so there are fifty versions!

Generally, the law to be applisd is the law of the
place of injury in actions based upon negligsnce or
strict liability. When the complaint is based upeon
breach of warranty, the placs of sales determines the
applicable law--not the place of injury. In most in-
stances the term "place of sale” means the place of
delivery.

Some states have conflict-of-law rules that provids
that the law of the state with the most significant
contants with the event applies. In other states a
"governmental interest” 18 required if the law of
that stete 19 to be applied.A "governmental interest”
could be the interest of a state in the proper com~
pensation for its residents.

JURISDICTION OVER FOREIGN CORFORATIONS

The matter of Jurisdietion must be dealt with on a
case basis. This is particularly true when it comes
to Jjurisdiotion of American courts over foreign manu-
facturers. The following basic principles ars given as
a guideline only, and may not apply in every state or
in every case,
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¥ Where a foreign corporation maintains employees and
offices within an area over which a court has ter-
ritorial jurisdiotion, and conducts business thers
on a regular basis, then it is subject to the power
of thet court.

¥ Where a foreign corporation does not maintain an
office within a state, but regularly selicits busi-
ness from that state, ships goods into that state,
engages in advertising within the state, meintains
bank accounts within the state and visits the state
on a regular basis for business purposes, then 1t
may be subject to the jurisdiotion of the courts of
that state.

The key criterion appears to be'sufficient contact”
with the state, in other words, sufficient busminess
activity to be deemed to be doing business in that
state.

For example, a manufacturer, whce has never done bu-
siness within a state, decides to solicit business
from within such state, resulting in the shipment
of {and payment for) a particular product toc that
state. He will be most likely subjsct to the juris-
diction of that state when that product causes in-
Jury to a resident of that state.

On the other hand, a resident of, for example, Texas,
who buys a product in Spain while vigsiting there,
and is injured by that product while using it in
Texas, would probably not be able to obtain juris-~
dietion over the Spanish manufacturer in Texas.

The aforementioned principles are not always followed
by the courts. In a landmark decision, the Supreme
Court of the state of Washington ruled in 1877 that
ths courts in that state had Jjurisdiction over a Ger-
man car manufacturer, not only over its distribution
subgsidiary (located in the state of New Jersey)} but
also over its parent company in Germany. Ths plain-
tiff (a resident of Washington state)had been injured
in California when she was a passenger in a micro bus
Tha vehicle was owned by regsidents of California and
had been ordered in California for delivery in Ger-
many.After touring Europe in the micro bus the ownars
then shipped the vehicle to California.

A decision with pessible significant implications for
foreign companies was made by the U.S. Supreme Court
in February 1887. The court ruled that a Japanese
valve manufacturer, with no contacts in the state of
California other than the knowledge that its wvalves
would be sold there as a component of a finished pro-
duct, is not subject to court Jjurisdiction in +that
state.




The case stems from =a 1978 motorcycle accident in
California, in which a passenger was killed and the
driver severely injured, allegedly because a sudden
loss of air and an explesion in the motorcycle’s rear
tire caused the driver to lose c¢ontrol. The driver
brought a product 1liability action 1in a California
Buperior Court against the Taiwanese manufacturer of
the tire tube end the Celifornia retailer who sold
the tire. The case was ultimately settled out of
court for $300,000, with each payving $150, 000.

The Taiwsnass manufacturer of the tube had filed a
cross—~compleint in the same court, seeking indemnity
from the Japanase manufacturer of the tube’s valve.
The Japanese firm had done business with the Taiwan-
ese manufacturer for about ten years, with all sales
occeurring in Taiwan. The Japanese firm had neither
offices nor property or agents in California, soli-
cited no business there and made no direct sales
there, although it knsw that some valve assemblies,
gs0ld to the Taiwansse company, would be incorporated
into tubses socid in California.

Initiaelly, the Japanese firm nasde s motion to the
gourt contesting the court’s jurisdiction. The ccurt
denied the motion and confirmed its Jjurisdiction. A
state appellate court reversed +this decision and
ruled that the state court had no jurisdiction. The
Taiwanese ocompany then made a petition to the Cali-
fornia Suprems Court, which in 1885 ruled that the
Japanese firm had gufficient contacts with California
to establish jurisdiction because it was aware that a
substential number of its preoducts would be sold in
the state. Jurisdiction also was “fair and reason-
able, ' the court said.

The Japanese firm then sought review from the U.S.
Supreme Court, which agreed to hear the case.

In February 1987 ths court ruled unanimously that it
wag "unfair and unreasonable” for the Japanese manu-
facturer to face a product liability suit in Califor-
nia brought by a Taiwanese wanufacturer. The Justice
who wrote the opinion noted that the burden on the
Japanese company is severe beocause it would have to
travel between Japan and California, and because it
would have to submit to a foreign judicial system. In
eddition, the Justice noted, the Taiwenesze firm had
not demonstrated that it is more convenient to liti-
gate its indemnification against the Japanese firm in
California rather than in Taiwan or Japan. It was
further neoted that, because the Taiwanese firm is not
a California resident, California’s interest in the
dispute is slight.
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However, the Supreme Court split 4-4 on the broader
issue of whether the Japanese firm’s knowledge that
the components would be sold in Californis was suffi-
cient to be considered "minimum contact.”

Four Justices found that this awareness by itself was
not sufficient contact with the state to subjeet it
to Jurisdiction.

Four Justices disagreed, and were of the opinion that

"as long as participant in this process is aware that

the final produet is being marketed in the forum
state, the pogsibility of a lawsuit there cannot cone
as a surprise.”

The unanimous decision of the ocourt to deny jurisdie-
tion in California is solely based on the 'unreason-
able and unfair” argument. The tie vote on the con-
tacts issue, however, makes the implications of the
deecision uncertain.

DAMAGES AWARDED BY AMERICAN COURTS

COMPENSATORY DAMAGES are pecuniary end non-pecuniary
damages that are awarded to make the injured party
whole for the loss sustained. They include wmedieal
sxpensas and other special damages, compensation for
any future loss of earning capacity, and damedes to
compensate for "pain and suffering.”

PONITIVE DAMAGES or exemplary dameges can be awarded
to the plaintiff over and above the compensatory
damages, The United States is the only c¢country where
punitive damages are awarded in product liability
cases.

Punitive damages usually exceed by far the amount of
compensatory damages. Thsy are generally justified as
punishment of the wrongdoer for outrageous conduct or
as a deterrent to the wrongddosr and to others, so as
to cause them to refrain from committing similar of-
fenses,

Although punitive damages are highly publicized, =and
even though pleintiffs are inoreasingly adding claims
for punitive dagages, it is generally recognized that
Punitive damages are only aswarded in a minority of
cases,

Adding a punitive damsge dewmand is usually intended
by the plaintiff to exert additional pressure upon a

defendant to seek an out-of-court settlement of the
claim.
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Prebably the best known product liability case invol-
ving punitive damages is the ¥Ford Pinto case.

The plaintiff had been severely injured when the gas
tank of his Ford Motor Pinto car ruptured in a2 crash
with another car and set the car on fire.

In 1978, & California Jjury awarded the plaintiff the
unprecedented amount of $125 million in punitive da-
mages. (The compensatory damages were $3 million.)
This verdiect received worldwide publicity, but 1less
attention was paid to the fact that the $125 million
award was later reduced by the court to $8 million.
The Jjury justified the huge punitive damages based on
their findings that Ford hed been aware of the dange-
rous location eof the gas tank at the rear of the car,
but. failed to rhange the design or to built in a firs
-proof wall between the gas tank and the passenger
compartment, which would have costed an additicnal
$10 per vehicle,

Four states do not allow punitive damages: Louisiansa,
Nebraska, Washington and Massachucsetts

Insuring against punitive dameges is not permitted in
seven staten: Califernia, Colorado, Connecticut, Kan-
sas, Minnesota, New York and North Carolina.

In the Dietrict of Columbia{Washington D.C.,) punitive
damages are allowed but not insurable.

When punitive damages are awarded, they are generally
suppnrted by rather clear findings of at least m sig-
nificant intentional disregard of substantial dangers
by the management level of a manufacturer, who are
aware of the dangers but are unwilling to teke rea-
sonable and proper steps for their slimination.

OUT-OF-COURT SETTLEMENTS

It is estimated that less than five percent of all
product liability claims in the United States go all
the way to a court verdict. The overvhelming majority
are voluntarily settled, eithar with no suit filsd
or, when suit has been filed, prior to the actual
trial or during trial before & ecourt verdict.

Huge defense costs may be one of ths reasons why many
defendants seek out-of-court settlements. Other con-
siderations might be +the fear of the "deep pockset”
theory {joint and several liability) or the fear of
possible punitive damages.

Elements to be considered are also the liberality of
the jurisdiction where the trial is to be held, whe-
ther the injury had any other effects on the plain-
tiff {(for exemple, did the spouse of the injured per-
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son who was permanently disabled, seek a divorce as a
result of the disability?), and so on.

Each claim will opresent its own unigue elements of
congideration.

Courts award damages in & lump sum, Settlements made
out of court can be either as a lump sum or cen be
"structured. ’ Structured or annuity settlements have
been gaining increased acceptance in recent years.

PRODUCT LIABILITY IN CANADA

For some mysterious reason, Canada is always grouped
together with the United Stetes when it comes to lia-
bility, particularly by insurers (not only in FEurope
but also in the U.S.). For example, primary product
liability insurance policies written in Europe usual-
ly exclude--or have much higher rates for--exporte to
the United States and Canada, Insurance policies
written in the United States always include Canada
but usually exclude the rest of the world.

The product liability situation in Canads is, however,
entirsly different than in the United States. Some
of the major differences are listed below.

¥ Cenada is & far less litigious society than its
southern neighbors.

X Unlike in the United States, there igs no constitu-
tional right to request a jury trial in product
liability cases or other tort cases in Canada.

% Bepause there is no jury trial, the courts are far
more predictable than in the United Stetes.

* Pain and suffering damages in Canada are capped at
$200,000 Canadian. In the United States those type
of damages account for one of the largest portions
of many compensatory damage awards.

¥ There are no punitive damege awards in Csnada.

* Class actione are not easily put together in Caneda
because there is no method to pre-fund the case. In
the United States, lawyers pre-fund the case knowing
that there is a huge contingency payoff at the end
if they win or extraot a settlement.

From a product liability point of view, exporting pro-
ducts to Canada is much like exporting to the United
Kingdow. The legal and judicial systems in both coun-
tries ere quite similar.
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PRODUCT LIABILITY RISK MANAGEMENT

Product liability risk management involves more than
?avinﬂ a quality control program or an insurance po-
icy.

Quality control, by itself, does not necessarily pro-
duce a safe product. And, even though quality ocontrol
is an imortant function, it usually does not get in-
volved in such areas as design, labeling, advertising
or recalls.

Insurance can be important because it provides finan-
cial protection, but the negative publioity, damaged
reputation, and possible loss of market share cannot
be insured.

The task of risk management 1is: (1) to identify the
risks and to evaluate their possible consequencss;
{2) to devise a stategy for eliminating them whers
possible or controlling them to soms point where they
are no longer a major threat;and (3) to provide neans
to finance possible losses,

RISK ASSESSMENT

Assessment of the product liebility risk requires an
understanding and in-depth revisw of tweo questions:

1. How is liability iwmposed?
2. How and where does liability arise?

How liabillity is imposed in the U.3. and Canads was
briefly discussed in the first part of this presenta-
tion., This is a legel matter, mostly beyond the con-
trol of a company.

How and where 1liability arises is a factual wmatter
and is almost completely under the control of the
company.

Liability for a product can arisse from more than just
the physical product 1itself. Integral parts of the
product also include:containera and packing material;
labels and warnings; instructions for use and user
maintenance; serviece; advertisements;, catalog des-
criptions and sales brochures; spare parts;and so on.

The hazards created by all these elements must be
identified and evaluated. This can best be accomplish-
ed by & product lisbility audit. The audit is a plan-
ned and scheduled managensnt-—directed exemination of
all areas where liability for the product may arise.
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* Degign

The only proper design of any product is one that
does not offer unreasonable hazards. The designer
mist take 1into account the performance of +the
product ard the sericusness of the potential ha-
zard. If the risk of a significant hazard cannot
be eliminated, it is equally the designer’s res-
ponsibility to ensure that the product carries
proper warnings.

* Meapufacturing & Assembly

Production personnel must understand what ele-
ments of the design are particularly open to pro-
duction error, from a product liablility point of
view. Qther important elements in the production
process are: logging of incoming materials; sepa-
ration of similar-iooking parts; safety-critical
parts; processes reguiring heat or cold, special
adhesives, pressure, ete.; rsworked components or
finished products; and rejected products.

¥ Qutsgide Suvppliers

Prohlems imported from the outside are at the
root of many product liability suits. Supplier
control is witel, particularly because of the
joint and several liability concept (deep pocket)

* Packaging & Shipping

The box o©r container, package material or any
other gbject used tc hold, contain or snclose the
produet is comnsidered an integral part of <that
product in m liability action.

Much like other outside suppliers, outside ship-
ping companies must also be evaluated.

* uctio - ualsg -~ i -

The manufacturer has a duty to provide the user
with whatever information he or she needs to
avaluate the item’s sguitebility and to understand
how to use the product safely.

Labels have a mission of much grester significan-
ce then merely to promote the product trade name
and company image. Product liability cases have
been won and lost striotly through what was or
was not printed on a product label.

Warnings should meet five coriteria, ss follows:
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1. State the level of hazard
(Example: Danger! - Warning! - Caution!)
2. State the hazard (show and tell)
{Example: "Extremely Flammable" plus picto-
graph)
3. Describe the conseguences
(Example: May be fatal if swallowed)
4. Instruct how to avoid
(Example:Disconnect electrical power supply
before copening)
5. Visible and legible
{Clear, nontechnical and nonscientific lan-
guage)

Warnings should not be regarded as substitute for
eliminating dangerous features that can be elimi-~
nated,

X .. % Sal Lit ture
The three main requirsments that wmanufacturers
and suppliers of products should strive to ful-
fill in advertisements and sales promotion mate-

rials are:

1. Correct faocts

{Example:
NOT: "...insulation prevents nocise...”
BUT: "...insulation reduces considerably

the noise level...”
2. Limit usagde of superlatives

(Example:
NOT: "..emquipped with failsafe brake sys-
tem.. "
BUT: "..equipped with a carefully tested

brake system.."”
3. Exercige care in makKing promises

{Example:
NOT: "..reduces your maintenance costs..’”
BUT: "..can reduce your maintenanhce cost”

Do not let advertising companiss have a free hand
in formulating copy for your advertisements.Check
their copy carefully. Does the product fulfill
all the promises in the ads? What will happen if
it doss not?

*® leg - & ice & Par
Spare parts are a ‘“'product” and can cause the

same liability problems as the product for which
they are intended.
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Sales personnel should be given guidelines for
making verbal =assertions regarding the product
and its use. Unsupported and exsgderated state-
nents could be interpreted as warranties. Many
product liability suits have besen won by farmers
and wine drowers against manufacturers of ferti-
lizers or pesticides after their crop had been
destroyed following the application of products
recommended by carelegs or uninformed salesmen.

Many manufacturers have 2 tendency to concern
themselves only with the manufacture of the pro-
duct and then to neglect it once it bhas been
shipped. Such an spproach deprives these manufac-
turers of valuable feedback on customer satisfac-
tion, possible misuse of the product, and product
accidents. Consideration of products after the
sale should bs a key slement 1n a company’s pro-
duct liability risk management program, A field
monitoring program is particularly eriticel for
new or significantly wmodified products. Because
of their cloge contacte with the customer, the
sales and service people are best placed to pro-
vide this feedback.

A product liability audit is carried out in & similar
manner as a financial audit. But, while the latter
looks et what has happened, the product lisbility
audit looks to future vulnerability and provides im-
pariant information on how to control the liability
risk.

RISK CONTROL

The only way to avaid completely a product liadbility

égﬁg is by neither manufacturing nor selling the pro-
uect.

Losg prevention seeks to reduce the chance of 1loss.
The chance of a product liability loss can be reduced
by careful design, tightening the quality control li-
nity, carefully choosing distributors, checking on
statements made by salespersons or in advertising,
voluntary recalling the product after a defect hsas
been discovered but before an accident occurs, and
other measures that become apparent from the product
liability audit.

Losg reduction aims te reduce the severity of those
losses that do oocour. The size of a product liability

loss may be reduced by design features, product re-
call, prompt attention and follow-up of customers’
complaints, proper loss investigation, out-of-court
settlements (to avoid punitive damasges), and so on.
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RISK FINANCING

The financial conseguences of a product liability
loss may include:

* Amount of court verdict or settlement.

* Legal expenses, including investigations, legal
defense costs, and court costs.

¥ Expenditures to comply with an order (e.g., pro-
duct recall}.

% Loss of market share.

The funds for paying losses can generats e£ither from
within the organization (risk retention) or from a
source cutside the organization {(risk transfer).

Retention

Risk retention decisions are generally affected by
three key characteristics:

1. Legality of retention
2. Pay-out pattern of losses
3. Frequency and severity of losses

Product lisbility insurance is not compulsory in the
U.8, or Canada. Retention would, therefore, be per-
fectly legal.

Product liability claims are "long-tail” elaims and
are generally paid several ysars after a loss hag
occurred.

The frequency of product liability losses is general-
ly low,but the severity may reach catastrophic lavels
particularly when punitive damages are involved.

Therefore, product liability risks are less suitable
to retention, at least not completely.

Howsver, risk retention is also very much a function
of the company’s gpecific exposures (producte).Excess
insurance over a substantial retention may, therafore,
be the best solution for many companies.

Insurance

Insurance is an important means of financial protect-
ion against low-frequency/high-severity losses, such
as those associated with product liability.

If you have a product liability insurance policy for
export to the U.S5., it is important that you fully
underatand wheat is c¢overed by the policy and where,
what is excluded, what additional costs can be ex-
rected in case of a cleaim, and how and by whom ths
claim will be handled.
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For example, insurance policies, written in Eurcpe,
cqvering export to the U.8. typically exclude puni-
tive damages and liability assumed under a hold harm-
less agrezement.

Hold farmless Agreement

A hold harmless agreement is a contractual agreement
betwogen two parties defining an obligation or duty
resting on one party to make good the liability loss
that the other party has incurred or may incur.

An often overlooked fact is that a hold harmless
agreenent is no more than a pure financial transfer—-
not a transfer of the ultimate legal responsibility.
Further, such agreement between two parties will not
shield sither party from being sued by a third party
because the contractual agreement does not affect ths
rights of thet third party.

Hold harmless agreements deserve much more attention
and scrutiny then is common in many companies.

THINGS TO CONSIDER WHEN EXPORTING TO THE U.S.
% Common Law

% Liability based upon state law (850 states)
*  Jury trial

* Litigious society

* Attorneys’ contindency fee system (30-50%)
¥ Joint and severml liability

* Very broad pretrial discovery by attornsys
* Punitive damages

* Class actions

¥ No limit on age of product

* Be prepared to deal with the nedia

¥ Comply with mandatory and voluntary U.S. standards
*x [Use of oorrect {(American-)English

¥ EKRecord keeping

¥ Cheok insursnce policy for limits and exclusions
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¥ Safe proeducts and good risk management
¥
¥ %

The United States can be a lucrative market, but there is
also the product liability threat. Avoiding this vast market
because of an obsessive fear of liability suits will deprive
you cf the revenues that could be generated. Yet, ignorancs
and lack of an effective product liability risk management
program can lead to a life plagued with lawsults and the
threat of financial disaster.

Jacques Kusters






